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enegotiation? Amendment? Termination? Here is that “red-hot” 
regulation, that latest ruling, that brand-new form, that last-minute 
change of development. For sound planning, accurate decision, 
trouble-free action in wartime business relations with the federal 
government, the safe, the sensible practice is to follow today’s law, 
today’s procedure as set forth in the GOVERNMENT CONTRACTS 
Unit of the CCH War Law Service. 
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“last word” in law or regulation, the very latest in form or ruling. 
And not the bare announcement of its existence, but the full text 
usually of the actual material itself as released by the authorities! 
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Author of Toulmin’s Trade Agreements and the Anti-T t Lows 


A PRACTICAL WORKING MANUAL: 
Including Trade Correspondence Rulings, Ad- 
minstrative Charts, Official Regulations, Sum- 
maries of Judgment, Typical FDA Rulings 
Forms of Practice. It analyzes, annotates and 
explains the Federal Food, Drug, and Cosmetic 
Act of 1938 and related regulatory statutes, 
State and Federal. 


AUTHORITATIVE: 


The work is complete and authoritative and is 
based upon the author’s professional experience 
and services for numerous interests in these 
fields. He gives you not only the laws and regu- 
lations of the Federal Government but also the 
State statutes and the decisions of all federal 
courts in the United States. 
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The following extract from a letter to a local representative is pub- 
lished here with the thought that other American Jurisprudence owners 
may have their attention called to the extreme usefulness of the title 
PUBLIC ADMINISTRATIVE LAW in volume 42 American Jurisprudence: 
“Like so many lawyers’ practice these days. more and more matters 
are coming before administrative tribunals, and the legal questions 
that arise are both interesting and likewise novel in this comparatively 
new field of the law.. I have found the article in 42 Am. Jur. relating 
to Public Administrative Law and tribunals to be exceedingly help- 
ful. Only last week in a hearing before the Corporation Commission 


of this state, such Commission heard extensive citations and reading 


from 42 Am. Jur. on the question of what orders or rulings of an 


administrative tribunal are res judicata.” 








PUBLIC ADMINISTRATIVE LAW is but one of the four hundred titles in 
American Jurisprudence, all of which will be completed shortly. It is 
typical of all articles in the set, which the subscriber characterizes as 


sone of the most useful sets” in a busy law office. 
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JUDGE-MADE LAW AND THE 
| EDUCATION OF LAWYERS 


By JOHN BARKER WAITE 


Professor, University of Michigan law School 





ORD BACON'S that the function of judges 

is only “gus dicere, and not jus dare; to inter- 
pret law and not to ike law,”! gave place in due 
ourse to Justice Holmes’ recognition that “judges do 


nd must legislate, but 


ey can do so only interstitially; 
hey are confined from molar to molecular motions.’ 
foday, it would be hardihood to deny that judges can, 
ly as well 


nd do, legislate massive 


as molecularly.® 
Nor would one lightly regret that fact. ‘Io the contrary, 
| dare say that a power of judicial legislation suits this 
ountry’s needs better than would any other system 
(he fault in the system is not that judges legislate, 
ut that they are not trained nor equipped with facili 
s to legislate wisely. ‘hat, I believe, the ablest judge 


vould be first to con 


Legislatures, before they act, can have, theoretically 


thorough knowledge of the conditions upon 


lo have, g 
vhich action is based. ‘They may hold committee hear- 
ngs; wishfully or otherwise they will hear from pres 
ire groups advocating or opposing a proposed law; 
Cwspapers will editorialize, radio commentators offer 


idvice, constituents write letters. From one source o1 
nother, every open-minded legislator can have before 
im at least much of the data necessary to wise decision. 
jut none of that is the situation when courts make law. 
\s conditions now art 


yuld be 


ey are later followed 


not as I shall later suggest they 
judges making de novo decisions, which as 


thus become “‘law,”’ have but two 


surces of information as to the practical need or the 
tual effect of one decision or the other. They must 

upon their own experience and observation; or 
y may hope for information presented by attorneys 
resenting the litigants And neither source, I ven 


} 


e to insist, has 1 for sound decision and 


rug 
sultant rule making 


With the advent o ce 


ms, the need for jud 


and its flux of new condi 


il legislation will pervade still 


sought, the existence of the evil must be appreciated 
\t the risk of merely elaborating the commonplace 
but a commonplace too often ignored and even denied 
let me exemplify with illustrations from my own 
limited observation, the fact that courts have made 
definite rules for the governance of our economic and 
social activities; some based on reasons lost in antiquity, 
some of highly questionable wisdom, and some un- 
happily founded on insufficient knowledge of their 


probable ellects 


The “Ownership” of Goods 


Assume that the owner of a chattel lends, leases o1 
otherwise bails it to a second person; the latter sells and 
delivers it to a third, who purchases for full value in hon 
est belief that his seller is owner; the intermediary then 
fades from the picture. Either the original owner-bailor 
is bound to lose his chattel, or the purchaser in good 
faith will lose what he paid. Obviously the wise rule 
of determination for such cases is a matter of economic 
policy. In France the rule was adopted of protecting 
the purchaser, to the end that trade in chattels should 
be as fluid as possible; somewhat, I gather, as the 
negotiability of promissory notes grew from the practical 
needs of commerce. In Germany the purchaser from 
a bailee, as distinct from a thief, was protected; ap 
parently upon the historical accident of pleading, which 
required one seeking repossession to allege that he had 
not parted with possession voluntarily. In Anglo-Amer 


ican courts, on the contrary, the original owner 1s 


protected, except as he may have estopped himself, or 
under the narrow rules of “market overt.” 


Ihe genesis of this Anglo-American rule, and the 
rationale behind it, I have been unable to discover 
Years ago I tried to trace them. I can not complain 
with Mr. Carter that I was “bandied from Coke to 
Croke, from Plowden to the Year Books, from thence to 


r fields of what seems established law. The the Dome Books, from Ignotum to Ignotius, in the in- 
of insufficient knowledge will reach still greater verse ratio of philosophy and reason; still at the end of 
pe unless corrected. It can be corrected, of course; every weary excursion arriving at some barren source 


rtly through the la chools, mainly from education 


itside the law. But before correction can even be 


of pedantry and quibble.”* I did not get that far back; 
nor did I find pedantry and quibble. Beginning with 


i Essays; « { ourselves quite outstripped in this work of improvement by some 
| Southern P ( 244 U. §. 205, 221 (1917 of our more enterprising or more venturesome neighbors.” Caton, 
One judge thoug indred years ago. “Ours is not ].. dissenting in Seeley v. Peters, 10 Ill. 130, 154 (1848), citing 
only state where t mmon law seems to be undergoing some striking examples 
= ai changes some s f lame principles, not by +. Walter Clark Some Myths of the Law,” 13 Mich. L. Rev 
slative authority, but he will of the courts. Nay, we find 26, 28 (1914 quoting J. C. Carter 
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the choice of policy they did had _ those probabilities 


been presented—as they might have been 


Retail Responsibility for Food Sold 


In 1918 another judical notion of public policy, ol 
seriously questionable wisdom, was thrust upon society; 
again without a shred of justifying data. A retail gro 
had sold a can of beans to a customer. The grocer had 
not himself packed the beans; he had no more know! 
edge of the actual content of the can than did the cus 
tomer himself; nor was he in a position to have know: 
more about it. The customer was injured because of a 
pebble among the beans and sued the grocer. As a 
matter of long established precedent he was entitled 

no recovery from the equally innocent grocer. Against 
the packer of the beans he might logically, legally, hav. 
had an enforceable right. But the grocer had in no wa 
whatsoever in 


been at fault; he had made no promis« 


} 


fact; he had made no representation concerning th 


beans, either expressly or by reasonable implication 
save, at most, that he had himself bought them from 


a responsible packet On no theory of tort or of contract 


| 


could liability of the grocer to the customer be based 


Nevertheless the Massachusetts court allowed the cus 


tomer a recovery 

Phere were circumstances in the particular case calc 
lated to shipwreck logic. In a certain broad sense, tl 
retailer had been also the packer, or so closely con 
nected with the unrevealed packer as to share in 


Had the 


packer’s responsibility and then held the retailer to 


made the liabilit 


latter’s liability court 
legal representative of the packer and for that reason 
decision involve 


thoug!] 


liable, one might have said that the 


But the decision 


has been accepted ind tolloy a 


no new idea of public policy 
logically Insupport ible, 


by numerous later courts as the origin ol a flat rule 


retailers of food are liable for imperlections therei 


regardless of actual responsibility for the detect, withou 


promise to make good, and without false representation 


of its quality expressed on implied 


This liability has been worked out with an appeal 


: 
ance of logic and of adherence to precedent by judici 


though one can not say judicious—use of a “four 
term” fallacy. Sellers who “warrant” their goods against 
defects have long been liable for defects which late 
appear. Sellers of food “warrant” what they sell krevo 
a seller of food is liable for any defect in it. At 
peccable syllogism! Even a commentator has fallen 


for it.17 But unfortunately, the term “warrant” as us 


in the minor premise carries a different significance tror 
Historically a 


that of its use in the major premise. 


of Reasonableness 12 Mich. I 
14 Olmstead \v 


15. See Waite Rules of Evidence and Police Reg 


Mich. L. Rev. 679 (1944 

16. Ward v. Grea {ilantic Pact le ( 251 Mass. 9 
1918 

17. Brow Ihe Liability of Retail Dealers for Detlec 
Food Products,” 23 Minn. L. Rev s 1989 
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Warranty has always connoted it r a promise oO 
1 repre niation of son kind It oht be an implied 
promise or representation, but its existence had to be 
reasonably inferrable from tl transaction. Until the 
{tlanti P / case that was the whole basis of the 


} 


seller's liability on warranty—a rep! ition expressed 


or fairly and reasonably inferrabl purchaser. But 
in the Atlanti P f bean case i n those which 
have followed it, there was ) S presentation 
expressed Nor, tnasmuch as wu ich cases the seller 
knows no more ol nts oO 1 ca has no Op 
portunity to learn 1 re Ss no I i Osition where he 
ought to know more thar buyer himself; inasmuch 
as seller and buver stand o1 iS equal planes ol 
justifiable ignoran of e| oO representation to 
the contrary ry he s €1 SSIDIV De inferred with 
iny pretense of reason. Ur such « imstances, the 


liability of thes e1 yfter it be mis 


denominated one of warranty, is in truth no more than 


an insurer's liability impos by courts on sellers 
of food—and not on s of other things—because the 
courts, for an undisclosed ison, | ve that to be a 
Wise publi policy 

The wisdon ot Sue t polics irguments tol 
or against it al too 11 to uit of discussion 
here. Personally, from so st rule’s probabl 
cHects, I a conving that tl vils it is likely to 
produce, its bad effect on the MOmMICS O| trade and of 
consumers costs, out ig il POSSIDI good that it 
might produce. But that, for the moment, is not ma 


terial; what is important is the fact that neither in the 
decision which originated the rule, nor in those which 
adopted it, nor in those which repudiated it and ad 
hered to the earlier 11 in one find evidence of 
judicial study, or even knowledg how it would 
operate, ol what goo ccomplish in 


actual effect 


The Effect of Police Dereliction of Duty 


Last year the Supreme Court promulgated a new rule 
of evidence, designed for the purpose of regulating 
police conduct. In McNal v. United States it ap 


pe ared that suspected murderers of a revenut agent had 


been arrested on a Thursday mornin They were held 


in custody, but not taken before a cot itting magistrate 


until Saturday. In leantime t y 1K iad elicited 


from them certain incriminating admissions and a con 


18 The policy of the ( liscussed me extent, thoug} 
with very little in the way of tual data, Waite Retail Respon 
sibility and Judicial Law Making 4 Micl L. Rev. 494 (1936 
Brown Ihe Liability f Re Dealers for Defective Food 


Products 23 Minn. L. Re SF 1939 Waite Retail Respor 
sibility—A Reply id p. 6 

19 18 U.S. 382 Mf Harv. L. R Os 

20. From a letter t Committee, quoted with Mr. Hoover's 
approval 

21. More fully discusse W Rul f Evidence and Police 
Regulatior 12 Mich. L. Rev. 67 1944) . Since the foregoing was 
vritten, d sions of ¢ . e new poi t 
extremes and ive ( Son t tually 

igh lega g Ss +e 2M 
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fession which were used in evidence 
| nde th 
" 


should have been taken before a magistra 


resulted in their conviction 


ly after arrest Che Supreme Cou 


viction on the ground that the info ’ licit 
from them between arrest and the y fo 
the magistrat should not hav ted 

evidence Ihe Court did not pretend t he a 
nissions had been “compelled” in ai | . $$ 


disclaimed any intent to justify 


tion of constitutional provisions, al 


frankly to promulgating a new i d 
obtained by peace officers while in sucl 1O 
duty should not be available to soci r ( 
even of a murderer Thereafter tl S ( 
Advisory Committ on Rules of ¢ P 
embodied the proposition intl ral 
rules submitted for consideration by Ba 

Protests against it were promp ( | 
vist of them was epitomized by | kd Hoo d 
or of the Federal Bureau of Investiga » decla 
that adoption of the rule “would han 
ment, would be contrary to public in st, and D4 
serve only the criminal whose idva i Oo 
paramount to th public wellare in iwgested pri 
cedural requirement All United S s A 
with whom this proposed rule | ssed 
representatives of the FBI are Opposes ) idoption 
Mr. Hoover backed up his protest ( 
tion of wise policy DY specific illustra ! ! Vaslo 
of extremely dangerous criminals 
had the Court’s policy been then in 

In the Committee's revised draft | yposed Ru 
that novel judicial idea of policy was « ted. Aga 
however, the portant matter he ! 
wisdom or otherwise of the Court's 
reasonable suspicion that the judges )} ilea 
that policy undeniably able though t 90S 
no data upon which to base it, no info vhi 
to judge its effect fo good Ol 
may I say academically acquired kn 


Judicial Law-making Requires Data and Expert Aids 


(hese illustrations of judicial law making are but t 
examples which I have had occasion to study witl 
the limited fields of my own teae Ch 5 


other fields.** 


many more ll 
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lost of what I ha n trying to say was summed 
by Justice Brandeis in protesting the majority 
nion that legislat itation of bakers’ bread to 
fie loal §i7es was I ind publi policy and void 
said 
Knowled : lerstanding ind under 
nding should pr I In this case we have 
» acquaint 1 the art of bread making 
usages with the devices by which 
7 I } 


bake rs 


honest 


10 fellows to unfair 

vhich ive confronted 

nforcement of the laws 

yhibiting sho | erience in ad 
T 

Ss premis that knowledge before they 

gisla . 1, two conclusions ther 

il what | s xht have called in 
byl 

rs icl\ i qauca ( 0 provide the 

¢ h da Atio meerning the 

il or eco ! deration, as el 

i\ is they ited to provide informa 

cor mil sta n | principle 
ond. courts < ppec ith facilities for 
Linine ha nf hen advocates fail to 


awyers Need to be Equipped to Supply Courts 


with Extra-Legal Information 
equipping la rovide extra-legal informa 
1S 1 ’ the obvious first re 
nt is to teach ¢ that courts need it; that 
ts do make lay t] ' lo depart from precedent 
do determine | f individual relationships 
vet established by dent; hence, that courts 
have inst tior icts outside the purview of 
lent and r who attempts this 
is classes treads a s y path. In the endeavor to 
mstrate that « ! ik la where there is no 
e risks provoking irranted assumption that 
is no la \ I ar inything but precious 
he u yf iv H t teach, if he can, as a 
nt and delig ter learned 
A 1 teacher . irly in his studies and gay 
fundamental! 
nce yn ti one hand to 
4 1 ru to be applied 
gl tor w, and if it can be 
f removed in time 
cal utesmanship from 
the building 
c e re y g of se and the reaping 
cOVE ces reg ted the movements 
oft artis f wages, the price of food, the 
9 f i large range of othe 
g ¢ : garded as outside of 
f futile, protest 
Rok u. Ss 1924 
; sB Knopf: 1941 
Sucl 1S Sul { 1 « n Baltimore ¢é 
( ( ‘. Of 1927 In an action for 
9 p s not left t the jury when 
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in all resembling cases, and on the other hand a concep 


as a series of isolated dooms having little 
or nothing to do with one 


tion of the law 
another. Between the ove) 
general and the over-specific he saw with fair clarity the 
need of mediation elastic 


to produce an principle ol 


growth 
He had been on the 


it became clear to him that if he was to spend his life ‘in 


Bench onl i short time before 


court and not in the academy or library, he had to know 
What he had 


in order to shape 


the law, but not as learning for its own sake 
to know above everything was its reason 
it when occasion seemed prope: The human imponder 
ables were so elusive behind the screen of rules that Ulen 
felt he must be constantly on guard to stand by the preced 
could discern that the 
When the 


new paths 


ents only so long as an artful eve 
community still regarded them as good law 
point of change arrived, the Bench had to clear 
ind some day it might be wise enough to be trusted with 
the whole process, as the Chinese judges were. But not yet 
The community mistrusts an intellectual process and will 
keep the chains of precedent about the Bench and permit 
rules only when they when 


judges to bend the must o1 


they dare and can prove the benefit.24 


Judges May Heed the Imponderables More 
Than the Precedents 


Only when the disciple appreciates that judges may 
heed the imponderables beyond the precedent is there 
sense in urging him to discover those imponderables; 
only when he appreciates that courts are tree to legislate 


ind do themselves make rules, can he be taught to 


search out all the fa tors by which a rule for social 
relationships must wisely be conditioned, and to detail 
But that 


much, certainly, can be done in the schools of law 


them to the court from which he asks the rule 
Even 
the pecuniarily poorest school can teach its graduates 


that courts “when they must or when they dare” do 


determine controversies as policy, not precedent, dic 


tates. And if a school does that, it must also teach 
them that the policy should be calculated from informa 
tion carefully furnished to the court, not evoked from 


judicial intuition 


That the 


upon for wis¢ 


fields of knowledge necessarily to be drawn 


decision are unlimited is obvious. A 


judicial declaration of “legal negligence’’*® in a bridg 


or building construction case may call for careful in 


struction in the science of stress and strain. In patent 


cases the courts themselves have been known to lament 


the absence of understandable instruction.*® In = one 


water-power Cast the state supreme court learnedly 
down by the courts 4 comment, 26 Mich. L. Rev. 582, mildly 
intimates that possibly the court in that instance failed to ap 
preciate the ictual perative effects of ts decision was uncom 


prehend ng of all material facts 
Foundry Co., 158 


Fed. 978 (1908), “This prolixity seems not so much the fault of 


26. ¢€.2 Am. Stove ( \ Cleveland 


the witnesses as a mistake of the counsel 


“I was once deeply interested in a patent case and sat in the 
It became clear to me that 


no member of the counsel on either side understood the technologi 


court as auditor and spectator 


cal issues involved. Both sides had experts, of high paper qualifica 


tions but uncertain real qualifications. The judge was wholly 
bewildered, and his rulings were desperate and often fantastic 
Alvin Johnson \ Lay View of Legal Fducatior 1% Colum. I 


Rev. 462 (1943 
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sed 1 mount oF Ti hrough 10 inch openings 

havil rounded edges as compared with the flow 
rough similar openings of square dge.- If such 
te) 1 prob yO xpert witnesses 
OUNS would need to know only his legal rule and 
princip But | have heard one of the best known ex 
sses in hydrau oblems complain that if 


cou iD | a train | law. a isol ably versed also 
n the science of hydraulics he could assure that lawve1 
une) rv th est of his lif helping to fit expert 


get such data clearly 


yal or aj fac lificult enough 

1 belo ippe it judg s who are formulat 

ing not an “isolated doom,” but a declaration which will 

stand as a “rule” for the future, is doubly difficult—and 
ul important 


Outside the field of physical science the judicial need 


lor knowledge is, of course, equally exigent. When th 


Supreme Court decided that there was an economic evil 
in contracts fixing resale irported, at least 
Oo know something of tl COnO ( tects of such con 
ics WI i Cont t ona t departed from the 
ken sh 1 ol ncing cattle in, and held that Con 
it conditions req ad tencinge them out, It as 

i knowledge ) i ne ynditions and the 

' merits and necess s ol tivation versus cattle 


th 


LISI When so court ot equity balances th 


yn against 2 smelter stack 


necessarily should | though it not always is, thor 
ugh 1 t i ilues to the com 
Unit wricultu . tin Judges determin 
ng t lue process | rictions upon tenement 
hous i¢ tics must } ) more »! enement condi 
uons than can be obtained from t} street: they need 
moreover, realization { what effect those conditions 
have upon health and morals, and the effect of those 


flects fal LLTSICLE | I ment dist. ct | need not ] 


think, amplify the thesis; its truth seems evident 


Education of Lawyers Must Be Broad Enough 


to Aid Judicial Law-making 


WI ! thes shia t] iwvers trom whom the courts 
nay uirly x] his instruction in hydraulics, in 
ene! nt-hous vils, in all the facts of life, themselves 
btain Obviously no one man even in the intellectual 
pia ol 1 oa profession could be expected to 


ssess, Or cven to comprehend it all. But for lawyers 
s a group to know and comprehend a great deal is 
, 1 ] tion ¢ 102 

~ \ ~ } 

:; ‘ 999 2 

1 ( Vl g ( 167 Fe 42 1909 
I ( ul st. M 26 S. E. 2d 408 
Ss ( Of P t ar junction against in 
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measurably possi Die yust aS no la 
every field of the law itself, yet eve. 
perts Phat, in tur neat 

the extra-legal education of any on 
the extra-legal education of lawve 
cover the widest possible scope ol 

tO WISs¢ judicial law aking 


Law schools can not furnisl 
ion; so much may be con 
Che grave danger is that la schoo 


to furnish it, may fail to realize its 


lack of comprehension may pt 
I 
sewhere No S i lal L 11] 
t1ion—a mere conceivable improbal () 
trary It aiready OT! irg ho 
] } | ' 
i\ SCNOOIS Cl r to stipula na 
pre-legal education will be accepta 


or to undertake themselves the fur 
extra-legal fields 


That a law school might reasonab 


credit for courses 1 | yrse back I li 4 stl I 
should not disput But the poter 

their insistence on accounting at the sa¢ if g O 
on sociology instead of hydraulics 

history instead cf the history of trusts ls and ce 


porations, on Latin instead of finan 


may be sound enough to say to prospec iwyers 
certain educational! attainments art r ! lk \ » De 
value to th averag liawye!l thar al tne! ID] 
Myself, recognizing, of course, the , yf 
tremes, I am dubious of even so much. B 

law school teacher r group of tea can } hal 
limit, or even recommend the limita i-lega 
pre-legal, education of lawyers in get y fix 


rie Id of prescribed subjects Extra-|l i yf 


profession as a group can not sal r tha 


the whole field of potential judicia i 


Law Schools Cannot Alone Give Necessary Breadth 
to Extra-Legal Education 
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An equall serious threat to 


extra-legal education is the persistent sugges 
the law schools themselves take it ove) No prop 
thereof assumes, I judge, that thos Ktra 
jects of economics, sociology, history ) 
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school faculties The proposal mus 
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law school il \ t is dang rous as refusal to 
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Even more ( n it ffect on wise judicial 
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far more seriously from too little ability to guid 


policy-choosing wisely, than from too little knowledg 


| 
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The Mechanics of Placing Before Judges the Data 
for Judicial Law-making 


Ihe vechanics of getting information before th 


judges—of whom, however educated, omniscience cai 


not be CX] ected—were partly solved, three decades ago 
by Mr. Brandeis as attorney for the state in Muller \ 
Oregon.®*® ‘The problem was the constitutionality of 


Oregon's new statute restricting the employment of 


women in industry. Opponents of the law contended 


that “there is no necessary or reasonable connection 


between the limitation prescribed by the act and the 


public health, safety and welfare’’—an issue not of “‘la\ 


but squarely of facts and the fair deduc 


But how was the court to learn thos 


in any sense, 
tions therefrom 
facts? One could not assume that judges, even of the 
highest intellectual caliber, would know them with 
out instruction. Nor did Mr. Brandeis so assume. In 
stead, he filed with the court a brief with “extracts 
from over ninety reports of committees, bureaus of 
statistics, commissioners of hygiene, inspectors of fa 
tories, both in this country and in Europe, to the effect 
that long hours of labor are dangerous for women, 
primarily because of their special physical organization 

Following them are extracts from similar reports 
discussing the general benefits of short hours from an 


economic aspect of the question. . 


Brandeis himself knew enough of physiology, eco 
nomics and the other pertinences to grasp the true issu 


and to see its solution through the data to be found in 


those fields. He was ingenious enough to get them 
before his judges. They, in their turn, evolved a rule 


ot evidence—or at least applied an established one to 


the novel situation—saying, “We take judicial cognizanc¢ 


of all matters of general knowledge’’—knowledge ad 


brought to their attention through the efforts 


mittedly 


of counsel 


Just why this example was ignored, and why the cleat 
judicial suggestion—we will heed all matters of general 
knowledge you present—fell upon deaf ears I do not 


know. Certainly the example and the invitation wer« 


not put to profit in the cases of resale price fixing, ol 


use of evidence obnoxiously obtained, of insurance 


liability of food purveyors, or in the scores of othe: 


wise decision has depended upon know! 


cases whos« 
edge of more than legal precedents. Perhaps the echoes 


wl h serious hamper their law school careers S. P. Simpson 


ch 
51, Harv. L. Rev. 965, 971 (1938). 
» Colum. L. Rev. 652, 653 (1935 
}4. Letter from John Evelyn to Dr. Nicholson, Nov. 10, 1699 
Hist. MSS. Com. VIII, 3, 8 


208 U.S. 412 (1908 
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which should have reverberated from Muller v. Oregon 


simply could not penetrate the earmuffs of convention 


Judges May Seek Information When 
the Lawyers Fail 
sut when lawyers, unalert to their opportunities, fail 
the courts, can not judges themselves seek information 
elsewhere? They realize, many of them, that mor 
knowledge than they themselves possess is necessary to 
wise decision. The possibility of obtaining it elsewhere 


} 


when counsel fail was suggested by one of the greatest 


judges, Cardozo, when he wrote, “There is constantly 
increasing need for resort by the judges to some fact 
finding agency which will substitute exact knowledg« 
of factual conditions for conjecture and impression.”* 
Two years later a clear sighted law school dean proposed 


means for effectuating that suggestion 


Why should not a few of our stronger law schools 
enter the field? A legal research bureau established in 
connection with such schools might conduct researches 
in the legal and economic or other fields concerned in 
legislation under review by the courts, and upon request 


h valuable studies to those 


or suggestion by the court furnis 
tribunals in the performance of their delicate and difficult 
task. Such a bureau should be composed of lawyers trained 
in the work of investigation, and their staff should include 


economists, sociologists, accountants and Statisticians, to 


investigate whatever province of knowledge may be in 


dicated in relation to the matter before the court.37 

Ihe procedure of getting the information they need 

whether they insist on its production by counsel, or 
utilize some fact finding agency—is of course a prob- 
lem for the courts. But that they must have the in 
formation if their law-making is to be sound is in 
disputable; that, in time, they can get it if they insist 


is scarcely questionable 


Conclusions As to the Needed Scope 
of Legal Education 
What I have said at length amounts, in short, to no 


more than this: 


Law schools must, with care against extremes, foste1 


in their graduates a realization that wise judicial deci 


%). Cardozo, The Gr th f the La t 117 1924 


As this is written, the press carries word that the Supreme Court 
has declined an offer by Representatives Hatton Sumners and 
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sion is not a matter of precedent and principle only 
present is 
repudiation of the obsolete; is promulgation of the 


but is an adaptation of the past to th 


new; all done in the light of knowledge of whatever 


facts, in science or philosophy, are pertinent 


Collegiate education, as opposed to mere law school 
training, must be encouraged; broadened, not limited 
advocated in any and every field possibly involved it 


controversial social relationships, as an assurance that 
lawyers as a group will be equipped to bring the data 


for wise decision before the judges. 


Courts themselves, as they undoubtedly have power 
to do, must insist on having that information, either 
from the lawyers who advise them in a particular cas¢ 
or from other agencies established by the courts them 


selves. 


Have I no more than expounded thi ident and 
elaborated the obvious? ad I would think so myself were 
it not for the persistent disregard by advocates befor 
the courts of Mr. Brandeis’ example in Muller \ 
Oregon; if it were not for their continuing neglect to 
advise the courts of all the facts upon which wise 
decision should be predicated; if it were not for the 
failure of courts, even within the year, to insist upon 
obtaining all possible information of social, economi 
practical conditions and needs; if it were not for the 
repeated suggestions that law schools increase the time 
devoted to study of “law” at the sacrifice of educationa 


time available for other learning 


Despite any political theory of separa iwwencies in 
a tripartite government, our judicial department does 
legislate; its judg. s at times play also the part of states 
men. And were they educated only in law schools 
were they to rely in their decisions upon principle and 
precedent alone, it would be as true now as thre 
centuries ago that “Knowledge of the Common Law 
doth not conduce to the making of a States-man: It is a 
confined and topical kind of Learning rransplant 
a Common Lawyer to Calice, and his head is no more 


useful there than a sun-dial in a Grave 


Henry M. Bates, “The Courts and Uncon al Legisla 
tion, A Suggested Aid in the Work of Judicial Review,” 5 Neb. I 
Rev. 101 (1926) 


Charles LaFollette and Senator Joseph O'Mahoney to argue as 38. “In general let it be said that the lawyer's rang f knowledge 
amict curiae the application of the Sherman Act insurance com should be as broad as it is humanly possible to make it—the 
panies. Without intimating that the offer could properly have broader the better Stason Suggestions eve Students 
heen accepted, it may fairly be suggested that the problem is 1G4 
me whose solution ought not to rest onl ) idicial precede 39. John Cooke, Vindication of the Profe , P 
ind what additional knowledge of actual conditions the judge / p. A4 (1644), quoting from an anonymous poster protesting 
themselves may already possess election of lawvers to the House of Commons 

4 FE should help to so crystallize America’s public opinion that, when the 


ime comes for the peace to be written, the men who speak for us in high 


places can know without question the will of America’s people and knowing that 


? 1 
will speak with the 


nfidence of the power of a great nation. 


Ropert G. SIMMONS 


\MERICAN BAR ASSOCIATION JOURNAI 
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THE POST-WAR LAWYER 


By DONALD R. RICHBERG 


Of the Illinois and District of Columbia Bars 


I \RI Y thirty ms avoada youny lawyel Wrote 
an article o1 Phe Lawyer’s Function,” which 
was published in The Atlantic Monthly in Octo 
ber, 1909. He irritated some of his contemporaries by 
trying to answer the question: When is a lawyer a 


harmonizer and when a parasite? He thought the ques 


tion was important because, he wrote, “in the long run 
humanity manages to exterminate the parasite, and the 
survival of the legal profession and the perpetuation of 
honest pride in this occupation must be entirely 
le pe ndent on what lawvers ive to society in excess of 


vhat they take away 


lhis lawyer is now in his fortieth year of practice. 
He has represented a great variety of clients, including 
ibor organizations, larg« corporations, cities, states, 
ind the national government. He has held high public 
fice. He has been occasionally acclaimed and fre 


juently denounced, has known the stimulation of hard 


} 


hip and the enervation of prosperity. This survey of 


xperience will indi his reason for thinking that it 


1ay be worth while "lay to reconsider the question 


liscussed thirty-five years ago These thirty-five years 
1ave brought to America the airplane, the First World 
War, the period of National Prohibition, the Great 
Depression, the New Deal, and the Second World War. 

Now it seems well to look ahead and to ask: What 


rvice is the Ameri i 


awyer going to render in the 


econstruction of a war-shocked world? It can be assumed 


hat the philosophic, detached members of the profes 


ion will recognize that an epochal opportunity for the 


igh service of harmonizers is ahead of them. But will 


1e lawyers who are closely attached to the special in 


f 


rests of valuab] contribute to the peaceful ad 


{ 


istment of economi ynflicts, or will they aid in a 


rutal clash of embittered partisans? 


Popular Distrust of Lawyers 


There is historical evidence that popular distrust ot 
he legal profession 1S iracteristic of a revolutionary 
ra. The lawyer is normally a staunch defender of the 
isting order. At his best, he is seeking to preserve the 


essons of experience tried and proved methods of 


ettling a controvers maintaining social order and 


ndividual security. At his worst, he is the guardian ol 


lay, 1944 \ 


persistent inequities and the Oppone nt ol progress, thre 
perpetuator of ancient evils and injustice. 

The more irreverent leaders of reform, the zealous 
fighters for the oppressed or under-privileged, become 
impatient with legal barriers and, in the mood of Dick, 
the butcher, cry out: “The first thing we do, let’s kill all 


, 


the lawyers.” Even more sober reformers may echo a 
much nobler authority and murmur: “Woe unto you, 
lawyers! for ye have taken away the key of knowledge.’ 

Che saddest effect of this antagonism to trained legal 
euides is that rash illiterates become the only acceptable 
planners of a new order, because some form of orderly 
procedure must be devised for the maintenance of any 
mechanism of human cooperation. When the counsel 
of learning and experience is rejected, the experimenta 
tion of ignorance, glorified by good intentions, is the 
most likely substitute. The simple destruction of estab 
lished rights and obligations is not enough. Inevitably, 
new freedoms and new responsibilities must be created; 
but their mere statement is ineffective until procedures 
are devised to enforce them. 

Unemployment is not abolished by a pronouncement 
that every willing worker shall have an opportunity to 
earn a living. Freedom from want or fear is not ended 
by a declaration. Even freedom of speech or the fre« 
exercise of religion is not created by a bill of rights 
Ihe Supreme Court divides vigorously over the issue as 
to whether the freedom of Jehovah's Witnesses to 
deliver their phonographic messages shall be maintained 
by denying a certain amount of religious freedom to 
others who are offended by such messages. 

Every leader of reform or revolution finds it necessary 
to create a political, a social and an economic order, 
with a multitude of rules and procedures for their en 
forcement. This ought to be the function of persons 
trained in the law. A government is a mechanism 
devised and maintained by lawyers, just as a powe! 
plant is a mechanism devised and maintained by en 
gineers. Yet, even in this complicated and sophisticated 
rwentieth Century, there has developed in the United 
States a strong effort to avoid the use of laws and lawyers 
in political reform. 

Of course many will immediately protest this stat 
ment on the ground that laws and bureaus for their en 


forcement have multiplied at an extraordinary rat 
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since 1933. But it should be noted that, although the Chese established principles, howeve not b | 
effort to escape trom lega {ra ts has been unsuccess tl cause of dissastisfaction with our i I LiiZ 
ful, the effort has been mad he legalisti sult was principles of law-making and olf tl 
not intended It was just I tapi U1 more ts justice, which have evolved out of cen O C 
so often in the past, a1 rmineg lersnhip sougne t nd error, are far more fair and work Ih 
Dalai st ; : = th or 
get rid oO HC ils O . uitS O ore Ui vhich a generation Of rash experim l 
reformers superimposed pol n a COI pile ited SIDI produc Ihe defects in our | ! 
. } ery f na ral ) w te crys 
nachinery of la ARMS LeTISIN irisen out ol th nisapplication VaSI1O!I I ( d 
ind complicated at yf those principles by an increasing n 
l ul eoisiatures 1! } courts ind pete 
[he Gargantua of Administrative Law ictive practic n 
a pu 
[There was a time 1 n tl ce ypment of ad [he principles o © law OF Cvidel soul dif 
; a Bead . , es = 
ministrators and idministrat 1 to offer a 7urdes tO CGISLINGUISN tac trom rumor an l re 
1 ] we ’ ' ts 1 } 
useful supplement to tl ; 50 islative, the » O1N ippropriat veights to positis Im] - 
CXeCuUutlve ind the judi irms ol} ) nment But Stl my in comparison with that wl 
es ] 1 ; f P ‘ Se ae col f_c . I . ] ' — 
now we have created a Garga 1 ota Inistrative ia ving il-trained, unscrupulous la i} nt 
which is eating up th le ve and judicial fun judges discredl S rinciples ind 5 
tions and obligations so gt y tha respect fo1 xy truth into a shametul and XK 
ind support of bot i ip colin ii Ol dist rt tacts Lhen CLOr! ] . I il 
Observe how the ¢ yneress no isDOS , i difficu iddministrative co mission to recel n 
ind. vita problem of ' ee | ' 1 la sort of evidence which may be offered O It 1 
directing the President to stabilize wes and prices commonly mexpericncea group » UO ) 1! er! 
1 ’ ' 1 11 that u ] the nowe? PY] rie! | 1 
It lavs down the vague standard rices shall be nat would tax the powers Of an expericl l 10 
f | } , EF fart — 
“senerally fair and equit ; It d not provide finally, makes the findings of tac in 1 
=) i 
either definite standards o mits tive action lusions of law) of this body final a1 pP 
, , : ;, } 
It allows only a restricted ar incertall I il review versal DY a gu , 
] ¢} ] . ‘ ‘ ‘ ni 
In plain language, the legislators executives a 
: Lhere is no doub ldl LNIs procedau i sult 
to do what they think is right, to writ r own laws : re 
d ‘ more accurate determinations ol 
and orders and call on tl loes to eI them; and 1 
_— be expected Irom an ordinary jury iri \ I ] | 
then the judges are told that they should not undertake ' } § 1 Ol 
: , P . ' i COMMISSION IS Made up ot men well-ll ) | a c 
to review the wisdort ) \ t t what tl 
, ing th Dusiness » be regulated ind l i . 
xecutives do 
through long experience, the abilit | 7 
| aes , b Bis t vant 2 
I he udiciary,. awed D . 1\ i l ili too " 
} a wWelel ¢ videnc However, not only is a jul l ) son 
willing to evade responsibility inor role ; 
‘ : tne proiessional gulcali Ola judg DU cord Ol 
with obvious relief I Supre! Co ybserves 
a jury trial 1s su yyect iisO tO th reviey i i dS! 
Congress nas mg de rat 1 to € t othcers o1% ; , a ne 
court Which 18 Charged With Maintaining l a | I pte 
eCXecullve iwencies thn aet minatio O plicated ) 
principles of evidence and_ proced id 
questions of fact and iaw And wl | cla eview , the 
terpreting and applying th law rit Sf 
P*) 
was provided by Congress t is Court yften refused to 
il) judicial precedents 
furnish one even whe lestions O ight be in 
” It th yrocedures and th regula id 
volved. | hi 
, : ninistrative COMMMISsiIoOnS wert SUD] Iniiial - 
Thus, by the device o i\dminist iS assulne CS 
, : judicial Control, then adiministratiy la ; Be } ] 
that inefficiencies, delays, and injus s of a legalistic en 
. . . ; , quired to contorm to legal princip l . 
system have been reformed Rigid” statutory law has = 5 I I LVS 
- : x dey ' ] ' | OC ty oole t ry | ] 
been made ‘“‘flexibl | nicalities, dilatoriness seveloped out of the long struggie to ma sh 
and trickeries of lawsuit - . , ‘ ] - Lie protectol of individual treedom and ot ord ¥y CO lev 
> | 11ts i LD) ] ) passed DOarTa 4 
or commission Ol practica nel 1S ipposed to mak yperation among Unk interdepend nie . PES ” jus 
practical rules and to enforce them by summary and in civilized community. It is not only tyrannical but im les 
: ee ae Me nani saad wers Op 
formal procedures, granting exemptions from special practical to invest public Officials wilh powel An} ‘I 
I 
, 1 resi ‘ } y , tr ' } tu 
hardships and dealing promptly and vigorously witl restrained by a required conformity with an establish 
‘ | S - 
1 , } +] . al f ‘ nt 
wrongdo¢e rs and recalcitrants [his is often criticized philosophy and settled principies Of ia Eventu Lily 
. O] 
as a government otf men instead ot a vovernment of law i state must be ruled by personal authori rr else DY an 
4 i L . I nt i law ] 
But, in fact, it is a government by a multitude of law iccepted jurisprudence which is made superior to all 
makers unrestrained b: stablished iples of law individual judgment There cannot asting 
7 inl 
and law enforcement authority in the variant theories and orders of a multi Wes. 
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yf petty officials of responsibility to any cen Out of this historic controversy came a definite sell 
ized authorit limitation of judicial authority. Judges, educated in 
the principles of political science, recognized that 


Constitutional Bases of Democratic Government legislative restraints and executive controls which were 


acme wf 4 \ in Constitution recognized threatened might seriously impair the independence of 
undamental requis ff a democratic form of the judiciary. In order to avoid this calamity, the courts 
rnment. First. t ession of a philosophy of might well exercise greater self-restraint, even in com 
and the wad : nciples of law-making and batting political experimentation that, in the light of 
nforcement it Constitution which lavs the their learning and experience, might seem unwise. So 
lations of a polit m. Second. the creation of there came a marked recession in the assertion of judicial! 
naking po slature directly responsive power, which unfortunately coincided with an extra 
tblic opinio} iginal Senate was not a ordinary advance in executive power which proceeded 
itnaeton ol tite te but a protection of State out of unprecedented delegations of legislative powe) 
nty Chird ition f executive powe! Ihe judges had been criticized largely because ol 
re 1w and through appointive officials their interference with efforts of the legislators t 
Wve no part il making, excepting the Presi regulate economic conditions by far-reaching controls o! 
ind the Vi > who are both elective of private enterprise. Detailed regulation of agricultural 
s Fourth. the f judicial power, which and industrial production, of labor conditions, and of 
ides law nfo | iW making, partly by busine SS Nanagement, seemed necessary to solve distress 
interpretation o ry law and partly by the ing problems of unemployment and unprofitable work 
ot aes a iudge-made nee Evils, that had been regarded as inevitable or of minor 
is essential to 1 intenance of this system of consequence in smaller communities, became intense 
rnment to rest yminant law-making power gigantic, and intolerable in this modern world in which 
sose who are s , sopular vote as law-makers a great advance in the general welfare was clearly pos 
must remai to public needs and to sible. But it was also evident that law-makers could 
ublic nsciet se their offices and theit not solve these problems merely by enacting a code o! 
rity | ' sign of democratic govern new rights and obligations. A vast increase in the 
lepends on xecutive authority to the mechanisms and authorities of executive action was r¢ 
m O have been deliberately quired. 
ed by yislatu » establish general rights ; Ws 2 : ; 
shiivetinns ‘Tins favoritism in the grant [he Rising Stream of Executive Authority 
ecial privileges an emptions is avoided. Thus Ihe significance of repeated resorts to dictatorships 
xercise ol persol dement in the control of in other countries was not overlooked. Apparently, swift 
et Is pl |. Thus the creation of and effective government could be generated by bold 
sonal authority nastic power, based on the executives vested with ample authority and subject to 
ious distributio venefits and burdens, is made merely nominal control by plodding, confused legisla 
ssib . dom is preserved from tures and dilatory, cautious courts. And so, while con 
tion by t action of public officials servatives shuddered, liberals followed radicals in 
ywered to use po liery to enforce their will developing a complicated, powerful machinery ol ad 


ministrative law, cheerfully assuring old-fashioned 


doubters that the underlying structure of democratic 


The Rise and Decline of Judicial Power government would protect individual freedoms from 


he suprema sf ve power in the United the potential tyranny of executive officials who wer: 
5 seimeaiad it oO b threatened bv the being authorized to regulate the economic life of the 
ning exercise of wel The judges have whole nation. 
vs been law-makers 1 the growth of the common his rising stream of executive authority became a 
howed the need sdom of allowing the courts torrential Hood when the United States actually entered 
velop. not o1 nd means of administe1 the global war. Now controls that were generally 
istice, but also the substantive rights and deplored became absolutely necessary: rationing, price 
s of citizens. J loe-made law ran countet and wage controls, the regimentation of industry, the 
yopular judgment cted legislators could enact drafting of manpower—all these destroyers of a free 
ite changing 1 licial rules or doctrines. But economy became the essential means of preserving in 
th idges. as dians of constitutional law. dividual freedom and national existence. 
yy ende strain too frequently the 3ut, looking ahead to the reconstruction of Ameri 
rs, al ) to power over statutes can life, what course will the lawyers advise: Will it 
id e€ po ort, there arose a strong be a return to the “wisdom of our fathers’? Will it be 
nd fo reass supreme authority of acceptance of a new jurisprudence, a slightly modified 
d law-makers 1 cratic government, slightly liberalized, but still strong executive rule? Will 
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it be an incoheren inconsistent hodge-podge of 
lemocratic individualisi ind fascistic socialism? 

It is plain that parasiti awvers WV ve found on all 
sides of the great debate. Big business, labor unions 


farm blocs, bureaucracies, will all command the pliant 
services of trained advocates. In public and _ private 
offices, in the legislatures and the courts, there will be 
enough hired brains to insure full consideration of all 
special interests. But how potent will be the harmoniz 
ing lawyers, those whose major interest is in creating a 


law and order of the Twentieth Century which will 


serve to idvance civilization: Will it be possible, fol 
those who view administrative la is only a branch of 
executive law. to preser' it from those who see in the 
“administrator” a combination legislator, judge, and 
executive, who embodies all the virtues and none of the 


vices of a benevolent aespot 


The Dangerous Choice Between Extremists 


L here wa lear danger that the K ire mists will force 
i choice between the lesradation and the exhaltation 
of administrative lav Either would be a temporary 


phase of costly error. We cannot fulfill the obligations 


of a modern government wit ut providing for a more 


t 


flexible, detailed application of le al rules and standards 


than can be written into a statute or established by 
judicial precedents. The need fot the exercise of the 
practical judgment and discretion of 1dministrators in 


the interpretation and application o regulatory laws 


n 


} 


is imperative. But law-making should remain firmly in 


the hands of legislators elected for that purpose. And 


} 


law-enforcement should remain in tl 


1e firm control of 
judges learned and experienced in the principles of ad 


ministering justice and preserving freedom under law 


Chis means that, when the law-makers grant author 
itv to administrators to use “‘reasonable’’ means to carry 
out a public policy, the standards of reasonableness 
must be defined in the statute, and the policy must be 
declared with a certainty which will make evasion o1 
distortion by a zealous executive wrongful act and 


not an exercise of “discretion 


his means that assurance of a prompt judicial 
review of executive action, to determine whether it is 
in accordance with substantive law and with procedural 
fair play, will be provided; but not merely as the means 
of upholding the authority of the adn 


review is needed primarily as a iarantee to the in 


inistrator. Judicial 


dividual that legal principles, essential to the main 


tenance of the public ind J Vate rignts ana obligations 
of a tree people, will be supreme over the personal will 


of any public ofhcial 


Where Will the Post-War Harmonizers Be Found 


The post-war lawyers who will aspire to be harmon 
izers cannot be segregated from parasites simply by the 


terms of their employment. It is, of course, difficult for 
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the one-client lawyer to tree his judgment trom 


special interest of his client or to discount his ow 


lively interest in the source of his livelihood. But, o1 


} 


the other hand, the lawyer who Is struggling to devel 
a practice also has a strong incentive to find merit 
1 prospective case without worrying to ich abo 
abstract issues of ultimate justice. 

rhe legislato1 with large groups Ol 1$S-CONSC1O 
constituents can easily persuade himself that th 
special interests are worthy of his staunch advocac an 
thus relieve himself of the burden of statesmanship 


Where may the legal philosopher, the politi 
scientist, the harmonizing lawyer, be found? Will it | 


in the universities and in the law schools? Ten yea 


ivoO Il might have been generally though wise to be v1 
the search there Today there will b loubt in mal 
minds, and violent dissent in many. During the las 
ten years there has been an exceptional draft 
pedagogic brains into public service with bot 
couraging and disheartening results. |] quality 
public thinking, and of thinking in public offices 
been definitely improved. But the quality of la 

ing and administration, although more refined 


deteriorated in many ways. Statutes have been writt 


and administered with an admirab attem] 


scientific exactness but with two alar 


preconceived theory as to what is good for peopl 


coupled with an inflexible program to compel pub 
acceptance ol the theory 
These qualities are common and no itmnout valu 


in teachers of law and political economy. It is difficu 


to inspire students unless there is conviction and 
thusiasm in the teacher. These will create fervid dis 
ciples and strong-minded dissenters. Su oradua 
provide an intellectual leadership of great usefulness 


a work-a-day world where a large majo 
time or inclination for developing their own ideas o 


fundamental! issues. But the major virt 


experimentation in a democracy are moderation in 


creation of new rights and duties, and 


their application to indeterminate situations and an ut 


conditioned pe ople 3 


Cocksure Administrators Endanger Necessary Reforms 


In order to avoid criticizing others cite t 
NRA, for which I was in part responsibl J frame! 
were all too sure of their recovery theor and, as a 
ministrators, too determined to prove it. When an eal 
public bewilderment and enthusiasm 1 ipidly s ibside 
and large areas of sullen or angry opposition appeare« 


the cocksure administrators, enamoured of their ow! 


creation, could not reduce the unwield project to 
practical size and potency, in time to ts inhere1 

values 
In similar fashion, the National La Relation 
Board, the Resettlement Administrati 1, in wa 
times, the Ofhce of Price Administra ! il will 
AMERICAN Bar Ass¢ [OURNA 











M 





rm 





THE POST-WAR LAWYER 


laudable objectives, undertook to accomplish reforms 
without shrewd concessions to formidable oppositions 
that might have been conciliated. It is noteworthy that 
in all these instances the dominating influence of those 
trained in the schools, over those trained in earning 
i livelihood elsewhere, all too frequently prevented that 
harmonizing of opposing interests which is essential to a 
voluntary, democrati operation. One of the wisest 


scholars in the law Justice Holmes, pointed out that 


the machinery of government would not work if it 
ere not allowed a little play in the joints.” The 
zealous administrator may elevate the moral tone of his 
rovernance to the point where intolerance of opposition 
is mistakenly regarded as a demonstration of integrity of 


purpose. 


The Need for Rebuilding Civilization on Old Ideals 


So it appears that we cannot be sure that the harmon 


he legal profession will come from the uni 


versities, the legislatures, the courts or the active 


izers of t 


practitioners. We a ikely to find them in all walks 
of life and in all ages from idealistic youth to 


philosophical old Always, however, they will be 
those who have a higher respect for legal institutions 


han for their own opinions or for any immediate in 
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HE editorial in our April issue said that the postman would shortly 
‘Vices you your copy of “The International Law of the Future.” It may 
take a little longer because all along the line there are shortages of ma- 
terial and manpower. Your copy has been printed. The treatise is being 
| bound at the rate of 5,000 copies per week. As rapidly as they are avail- 
| able they are addressed and mailed. Mailing to our membership is in al- 
| phabetical order. If you are Mr. Young please do not be angry if your 
brother-lawyer, Mr. Adams, gets his copy some time ahead of you. Re- 
member that the American Bar Association has more than 30,000 mem- 
bers. And remember that your copy has been marked for you, is on its 
way from the printing presses to you, and is worth waiting for. Because 
of the whole-hearted cooperation of our printers and binders it is likely 
that a great many of you will have received your copy before you even 


terests. Humility is a rare but valuable quality in a 
reformer. An understanding that righteous objectives 
do not justify evil methods is also desirable. The easy 
going parasite may do less harm than the intolerant 
idealist who undertakes to harmonize human differ 


ences with a club. 


But the need for a vigorous maintenance of proved 
principles of law-making and law-enforcement has never 
been more important than it will be when we begin to 
rebuild a civilization shattered by a world-wide assault 
upon the idealisms of good faith, good will, individual 
freedom and service to mankind. The supremacy ol 
laws, and the administration of justice, nurtured in 
these ideals, is necessary to restore that faith of man 
in man, that willing exchange of services, that fair play 
in the struggle of competitors, that has lifted mankind 
from bestial living into the “statelier mansions” of the 


soul. 


Thirty-five years ago a young lawyer was concerned 
over the future of his profession. Today he is concerned 
over a somewhat larger question: Has the legal profes 
sion of the oncoming generation been educated to fulfill 
its high responsibilities or only trained to serve the 
materialists and self-proclaimed realists who have almost 


destroyed the great idealism that we call civilization? 
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A “CREDO” AS TO THE JUDICIAL FUNCTIONS 
OF ADMINISTRATIVE TRIBUNALS 


the judgment of administrative tribunals. They are 


HE foremost statesman thus far developed in and 

by the administrative agencies of the Federal Gov 

ernment was, by general acclaim, Joseph B. East 
man, of Massachusetts, Chairman of the Interstate 
Commerce Commission and Director of the Office of 
Detense Transportation who died on March 15 as a re 
sult of overwork in wartime duties. On February 17, 
the evening before his fatal illness struck him down, 
this outstanding public servant was the guest of hono 
at a testimonial dinner given in Washington to com 
memorate his “silver anniversary” as a member of the 
Interstate Commerce Commission, to which he had been 
reappointed from time to time “by Presidents of vary 


ing outlook.” 


\fter a few pleasant reminiscences of his long service 
in Washington, Mr. Eastman made a statement of twelve 
things which he said were the essence of his experience 
and faith, based on his work in the oldest of the federal 
administrative tribunals. In its outlook and vital sub 
stance, Mr. Eastman’s pronouncement for impartiality 
and fair play was in accord with the spirit and objectives 
of the American Bar Association’s proposed bill for im 
proving administrative procedures. Only in details of 
* 


emphasis and methods could there be room or reason 


for divergence 


In any event, his “credo” is a wise and militant 
declaration of the duty of all concerned to do thei 
part in assuring the fair and impartial discharge of the 


quasi-judicial duties of all administrative tribunals: 


“(1) With the country as big 


and complex as 
it is, administrative tribunals like the Interstate Com 
merce Commission are necessities. Probably we shall 
have more rather than less. To be successful, they must 
be masters of their own souls, and known to be such 
It is the duty of the President to determine their per 
sonnel through the power of appointment, and it is the 
duty of Congress to determine by statute the policies 


the administration 


which they are to administer; but in 
of those policies these tribunals must not be under the 
domination or influence of either the President or Con 
gress or of anything else than their own independent 
judgment of the facts and the law. They must be in posi 
tion and ready to give free and untrammeled advice 
to both the President and Congress at any time upon 
request. Political domination will ruin such a tribunal. 
I have seen this happen many times, particularly in the 


States 


‘(2) he courts were at one time much too 


prone to substitute their own judgment on the facts for 


ob 


now in danger of going too far in the other direction 
he principle that it is an error of law to render a 
decision not supported by substantial evidence is a 


salutary principle The courts should enforce it 


“(3) An administrative tribunal has a broade: 
responsibility than a court. It is more than a tribunal 
for the settlement of controversies. The word ‘adminis 
trative’ means something. The policies of the law must 
be carried out. If in any proceeding the pertinent facts 
are not fully presented by the parties, it is the duty 
of the tribunal to see to it, as best it can, that they 
are developed of record. A complainant without re 
sources to command adequate professional help should 
be given such protection. The tribunal should also be 
ready to institute proceedings on its own motion 

| he iaw so Ir 


wheneve! constructive enlorcement of th 


quires 


“(4) There is no safe substitute in the proce 
dure of the tribunal for full hearing and argument ol 
the issues, when they are in controversy, although the 
hearing need not alwavs be oral. This takes time, but 


it is time well spent. 


“(5) The decisions of the tribunal should 
present succinctly the pertinent facts, as they are found 
to be, and the conclusions reached, but also state clearly 


the reasons for the conclusions 


“(6) he. statutes which the tribunal ad 
ministers should be well, simply and carefully framed 
but the personnel which does the administering is mor¢ 
important than the wording of the statute. Good men 
can produce better results with a poor law than poor 


men can produce with a good law. 


“(7) It is not necessary for the members of 
the tribunal to be technical experts on the subject mat 
ter of their administration. As a matter of fact, you 
could not find a man who is a technical expert on any 
large part of the matters upon which the Interstate Com 
merce Commission finds it necessary to pass. The im 
portant qualifications are ability to grasp and 
comprehend facts quickly and to consider them in then 
relation to the law logically and with an open mind 
Zealots, evangelists and the crusaders have their valuc 
before an administrative tribunal, but not on it. Other 
important qualifications are patience, courtesy and a 


desire to be helptul to the extent that the law permits 


“(8) Moral courage is, of course, a prime 
qualification, but there are often misapprehensions as 
to when it is shown The thing that takes courage 1s to 
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nake a decision or take a position which may react 
eriously in some way upon the one who makes or takes 
t. It requires no courage to incur disapproval, unless 
hose who disapprove have the desire and power to 
ause such a result. Power is not a permanent but a 
hifting thing. I can well remember the time when it 
vas a dangerous thing to incur the displeasure of 
vankers, but there has been no danger in this since 
932. It became a greater danger to incur the displeasure 
if farm or labor organizations. There is nothing more 
nportant than to curb abuse of power, wherever it may 
eside, and power is always subject to abuse. 

“(9) Selection of the members of an ad 
\inistrative tribunal from different parts of the country 
as its advantages, but they turn to disadvantages if the 
nembers regard themselves as special pleaders for thei 
espective sections. 

“(10) Sitting in dignity and looking down 
m the supplicants from the elevation of a judicial 
bench has its dangers. A reversal of the position now 
ind then is good for the soul. It has for many years 
een my good fortune to appear rather frequently 
efore legislative or Congressional committees. They 
ire a better safeguard against inflation than the OPA. 

“(11) In any large administrative tribunal, 
ike the Interstate Commerce Commission, a vast amount 
f the real work must necessarily be done by the staff. 
It is a difficult problem to give the individual members 


ff the staff proper recognition for work well done 


FUNCTIONS OF ADMINISTRATIVE TRIBUNALS 


recognition on the outside as well as the inside. It is 
very important that this problem be solved, but I am 
frank to say that its full solution has not yet been 
reached. 


“(12) One of the great dangers in publi 
regulation by administrative tribunals of business con- 
cerns is the resulting division of responsibility, as be- 
tween the managements and the regulators, for the suc 
cessful functioning of these concerns. For example, 
there was a tendency at one time, and it may still exist, 
on the part of those financially interested in the rail 
roads to think of the financial success of those prope 
ties solely in terms of rates and wages and the treat 
ment of rates and wages by public authorities. Sight 
was lost of the essentiality of constant, unremitting enter- 
prise and initiative in management. The importance olf 
sound public regulation cannot be minimized, but it 
must not be magnified to the exclusion of those factors 
in financial success upon which ordinary private busi 
ness must rely.” 


Commissioner Eastman was long interested in the 
American Bar Association, and was a speaker many 
times before the Association or its Sections. Despite 
minor divergencies of points of approach or experience, 
he was the close friend of many members of the Asso 
ciation, who will cherish his “credo” as a fitting sum 
mary of a philosophy of fairness and a life work which 


has so regrettably ended. 


An Independent Judiciary the Appropriate Guardian 
of Private Right 


664 


HEN the spirit of liberty has fled, and truth and justice 
are disregarded, private rights can easily be sacrificed under the forms of law. On 
the other hand, there is weight due to the consideration, that a bill of rights is of 
real efficacy in controlling the excesses of party spirit. It serves to guide and enlighten 
public opinion, and to render it more quick to detect, and more resolute to resist, 
attempts to disturb private right. It requires more than ordinary hardiness and 
audacity of character to trample down principles which our ancestors cultivated 
with reverence; which we imbibed in our early education; which recommend them- 
selves to the judgment of the world by their truth and simplicity; and which are 
constantly placed before the eyes of the people, accompanied with the imposing 
force and solemnity of a constitutional sanction. Bills of rights are part of the 
muniments of freemen, showing their title to protection, and they become of in- 
creased value when placed under the protection of an independent judiciary, 
instituted as the appropriate guardian of private right.” 


James Kent in “Commentaries on American Law” 


fay, 1944 VoL. 30 
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PRACTISING LAWYER'S GUIDE TO THE 
CURRENT LAW MAGAZINES 


DMINISTRATIVE Law—“Administrative Control 
of Oil Production in Texas”: What is often referred 


to as the most powerful stat idministrative agen 


cy in the United States is the Railroad Commission of 
Texas, which regulates not only railroads, moto1 
carriers and gas utilities in a vast domain, but also the 
production of between one-third and one-half of the 
nation’s oil. The drastic character of its powers ove 
petroleum output by private owners is instanced by its 
now commonplace limitation to ada output of fifteen 
to twentv barrels of a great number of wells which 
could readily produc oOusanas aT! ls each per day 
No comprehensive analysis of the Commission’s admin 
istrative processes having been published hitherto, the 
story has been put together in the February issue of the 
Texas Law Revie \ xX XII—N »- pages 149-193) 
by Professor Kenneth Culp Davis he University of 
lexas Law School, and Professor York Y. Willbern, of 
North Texas State IT ic] rs Colleg nor n the Armed 
Forces. The procedurt s and policies of the Commission 
the defects and the difficulties, are given in critical 
detail, with considerab liscussion of tl ittitudes and 
rulings of reviewing courts Tl} joint authors are of 
the opinion that in limiting jud il review of Com 
mission orders to the question whether the order is 
“reasonably supported by substantial evidence before 


Court “has gravely mis 


the court,” the Texas Supreme 

understood this proble m”’ and that in aggrieved party 
never does get a fair hea } th erits of his case 

in court, although ‘““The Commission's procedural pra¢ 


Editor’s Note: 


intended to provide a means by which the practising 


This department of the JOURNAL is 


lawyer can find out if the current law reviews and other 
law magazines contain material which might be of interest 
and help to him in his professional work. Complete 
coverage of all material of merit in all of the publications 
is of course impracticable. Selection is made of articles, 
notes, editorials, etc., which, from the point of view of a 
lawyer in active general practice, seem likely to be useful 
perhaps to other lawyers in connection with subjects 
and questions of law which are current. No assurance 
can be given that an indicated article, etc., will be found 
helpful on the particular problem confronting the lawyer. 


Complete digests of the contents of the law magazines 
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tices are seriously deficient in many 1 spects Yet )} 
seldom hears complaints about a meddlesome bun 
racy interfering with free enterpris I) regulat 
oil industry “seems on the whole satis! Virtuall 
ill of the problems inherent in fair standards of admit 
istrative agency procedur are adverted to in this notab] 
irticle, which has its roots deep in seasoned experiet 
Address: Texas Law Revie Austin, Texas; price fo 


a single CODY $1.00 


“Administrative Law and the Future”—Rapid Expan- 


sion of the Administrative Process in the United States: 


\ practical and illuminating analysis of tl trends i 
idministrative law, taken in specific detail and put i 
pe rspective 1S provided by Carl McFarland I Dis 
trict of Columbia Bar, in the Februa issu of tl 

Tennessee Law Revieu Vol. 18—No. 2 lV] discus 
sion pages 157 177 Is Vr plet with tl xpel nce of 

lawver who has wrestled with diversif iga n I 
the field of administrative law, both 1 hig) publi 
ofhce and in work for private clients. The footnotes a1 
timely source material on controversial is . Address 
lFennessee Law Review, No. 720 West Mai Avenu 

Knoxville lenness ¢ price ior a sing »p\ 75 cents 


Administrative Law—The Administrative Suspension 


Order and Its Use by the Federal Emergency Agencies 


userul Dring 


in Regulating Allocations and Rationing”: A 


] ] ] P . +} 


rapidly deve 


ing togetnel 


of tl 


loping | ( S 


} 4 


will be found in the Index to Legal Periodicals, published 


by the American Association of Law Libraries. 


Members of the Association who are interested in any 
of the articles, etc., referred to in this department will 
generally find the magazine obtainable on prompt re 
quest to the address given in parentheses, if accompanied 
by a remittance of the price stated for a single copy. If 
this experimental department proves to be useful to 
lawyers in acquainting them with available material, 
and it develops that copies of a current magazine listed 
are unobtainable from the publisher, the JOURNAL will 
be able to supply, at a price to cover the cost plus handling 
and postage, a planograph or other copy of any article, 
note, etc., which is desired. Request should be made first 


to the particular magazine. 
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tribution of Richard H 


) field con )] 1 

iting to th ] i ff the Ge rgetown Law 
) Vo N 52-170 The artick 

ils only ith 1 f the suspension orders 
d by the Ss as . f what has 
foun to i rio} ocation, ol 
yning regulatio eS not attempt to discuss 
se of suspelr Ss issu on grounds of viola 

I I p! ce reg i ch tl statutory basis 
holly diffe 1\ wry makes the 
ions of th nality mo nuous. O} 
se, 1 L¢ n taken by the agencies 
: eekly in 1 harted field, ever since this 
us writt itial pi nts and the 

loped issues set forth, with a plea in con 
yn for taking rr liberal view of the emei 

i] ywers t of effective protection of 

5 Geo ) Law Journal 

yn, D. ( sing | 75 cents) 


Anti-Trust Laws—Legal Problems in Standardization 


ind Simplification by Group Action: [hv 
ls i ntities and for general us¢ 
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THE CURRENT 


LAW MAGAZINES 


Standards sent to industry and trade association members 
another of its questionnaires, obviously in encouragement 
of further steps for standardization. Technical societies, 
trade associations, and committees formed under the 
aegis of the WPB, were aware of the legal risks inherent 
in group action for standardization; counsel for manu 
facturers were mostly hesitant; the sanctions and pro 
tective assurances received from official sources seemed 
often to be no more than scant bulwarks against pro 


Nevertheless, Amer 


ican business men and their lawyers went ahead, took the 


ceedings under the anti-trust laws 


risks, did the job, did it in time, achieved in many i 


stances through standardization amazing and repeated 
reductions in unit costs of war materials for the services 
and did all this with full recognition that a day ol 
reckoning for their concerted action to meet the na 


tional need might be 


invoked by hostile prosecutors 
\gainst this moving background of facts as current an 
common as the May calendar, E. Compton Timberlake 
writes trenchantly in the March issue of the Cornell La 
XXIX—No 


ing the legal problems and risks inherent in group stand 


Ouarterly (Vol >: pages 501-329), concern 


ardization and simplification, in normal times and unde 
the war emergency legislation and procedures, all in 
view of the provisions of the anti-trust laws and th 


analyzed decisions. The author was a special assistant in 


the Anti-Trust Division of the Department of Justi 
during 1939-42. His conclusions are that standardiza 
tion and simplification are in themselves legally uw 


objectionable, but that agreements to adhere to the 


standards, to make only standard items, or to make onl) 
the items in the standard products lines, are probably 
unlawful restraints of trade, “unless under the peculiai 
facts of the case they can be justified under the rule of 
reason,’ whatever that may be adjudicated to mean it 
the present tense. He indicates also various particula) 
circumstances in which he believes that standardization 
‘would probably be condemned as part of the unlawful 


He ce 


clares emphatically that “there are doubts which should 


scheme, perhaps even “unreasonable per se.’ 


be removed by appropriate legislation concerning the 
legality of participation in, and acceptance of, simplified 
practice recommendations.” In any event, this artic 

may advisably be read and preserved by lawyers who 
are advising manufacturers in any line of production 
especially those who are members of trade associations 
or some of whose officers are members of technical soci 
eties or WPB or OPA committees. (Address: Cornel 
Law Quart rly, Ithaca, New York; price lor a single 


copy: $1.00 
I 


Anti-Trust Laws—“Trade-marks and Restraints of 
Trade”—Use of Trade-marks by “Cartels”—Proposed 
Federal Legislation as to Trade-marks: The current 
phases of the above subjects are treated in the January 


town Lau Journal (Vol i2—No. 2) 
Attorney 


issue of the Ge 


Bartholomew Diggins, Special Assistant to the 


tches from the decided cases, the legal cons 


(5 neral sk 
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THE 


quences of the use of wade-mark rights in regulating and 
restricting competition, and places special emphasis on 
His defini 


ind their function 


their use by “cartels,” etc. (pages 113-135 


tion and desa iption of the “‘cartels” 
ing are graphic and lucid. For those who have need 
to examine the argument for the point of view taken, 
his supported conclusion is that ““The cases involving 
restrictive patent practices make it clear that trade-marks 
do not afford their owners any special immunities from 


Harking back 


Standard Sanita) 


} 


the prohibitions of the anti-trust laws 


to the test declared in 1912 in the 


case (226 U. S. 20, 49), the author thinks that “trade 


marks will undoubtedly be ineffective, within the United 


States, to circumvent the public poli which condemns 


monopolies and restraints of trad In the same issue 
(pages 171-182), James Fay Hall, Jr., analyses the “Pos 
sible Monopoly Implications in the Lanham Trade 
mark Bill” (H.R. 82—78th Congress, Ist Sess.—!943). 


(Address: The Georgetown Law Journal, Washington 
1). C.; price for a’single copy: $1.00 
Civil Practice—Trials—Continuances in Mississippi 


State Courts Because of Absent Witnesses or Documen- 
tary Evidence: To the January issue of the Mississippi 
Law Journal (Vol. XVI—No. 2), M1 
Hinds County Bar in that state, contributes a 


Vardaman Dunn, 
of the 
comprehensive discussion of the rules and considera 


1 its State courts 


tions governing the right of litigants i 
(Address 


Journal, University, Mississippi; price for a single copy 


to a continuance of trials Mississippi Law 


75 cents) . 


Civil Practice—*Modernized Civil Code of Missouri”: 
The University of Kansas City Law Review contains, in 
its December-February issue (Vol. XII—No. 1), an au 
thoritative and comprehensive article on the new Civil 
Code in Missouri, which became law by the signature 
of Governor Forrest Donnell on August 6, 1943, and will 
go into effect on January 1, 1945. The author is Charles 
Kansas City 


| egislative 


L.. Carr, who lectures on evidence in the 


Law School and was the chairman of the 
Kansas City Bat 


committee took part actively in the formulation of this 


Committee of the Association, which 


much-debated new Code and in bringing about its 


enactment as the result of some four years of study, 
discussion, and advocacy in the forum &f public opinion 
For future interpretation of the origins and intent of 
provisions of the Code, Mr. Carr’s contribution will be 
source material. (Address: University of Kansas City 


Kansas City, Missouri: price for a single 


Law Review, 


copy: 75 cents) . 


Civil Practice—Missouri’s New Civil Procedure—A 
Critique of the Process of Procedural Improvement”: 
A more critical view of Missouri’s new Civil Code and 
the process of its enactment is taken by Professor Thomas 
E. Atkinson, of the University of Missouri Law School, 


in the January issue of the Missour: Law Review (Vol 


2/0 


CURRENT 


LAW MAGAZINES 


IX—No. 1). 
the Missouri Supreme Court Committee on Civil Proce 
dure (1940-43), 

| 


with civil procedure and indeed leaves a large part of 


~ 


The author, who was technical adviser to 
points out that “the Code deals only 
that field unaltered.” The stated purpose of his prag 
matic analysis is to show: “(1) How far the Code failed 
of the original purpose of the undertaking, viz., to mod 
ernize Missouri procedure and to expedite and reduc 
the costs of trials and appeals; (2) how far these failures 
may be remedied by rules under the terms of the Cod 
(3) how a brighter future for the administration of 
justice can be assured through an improved method ol 
procedure-making.” The whole article is a vivid chron 
icle of “democracy at work” in a modern state, so nai 
rated that he who runs may read and he who reads 
may run and try to avoid the same obstacles to proce 
dural reform in his own commonwealth. The variances 
of viewpoint and “vested” interest in familiar routines, 
which arose between the bench, the bar associations, the 
law schools, many of the practicing lawyers outside the 
bar associations, members of the legislature, and lay 
organizations and groups, are trenchantly traced, with 
ample documentation. Many of the eliminations, mad 
from earlier and hopeful drafts, by the Missouri Supreme 
Court or by one house or the other in the state legis 
lature, are pointed out as regrettable. Contrasts ar¢ 
drawn with the new Federal Rules of Civil Procedure 
\s between the Missouri Supreme Court and the Legis 
lature, Professor Atkinson declares that “There probably 
will be finger-pointing at both bodies, but the blame 
should be attached to the method which produced 


the Civil Code.” The 


plea for ‘complete and unhampered judicial rule-mak 


article is a demonstrative 
ing’, though it is conceded that acceptance of even the 
court’s suggestions would have left substantial difficul 
ties. Its conclusion nonetheless is that “‘a constitutional! 
provision for general super-statutory rule-making is the 
best method of preserving the courts for litigants and 
litigants for the courts.”’ Charles L. Carr, of the Kansas 
City Bar Association, writes in the same issue in a more 
favorable and hopeful vein regarding the probabl 
accomplishments by the new Code. (Address Missouri 
Law Review, Columbia, Missouri; price for a single 
copy: 85 cents) 

Civil Practice—Federal Courts—‘Federal Question 
Jurisdiction and Section 5” of the Act of March 3, 1875: 
Jurisdiction based on the presence of a “federal ques 
tion” is perhaps the most important branch of federa 
jurisdiction. At times it has seemed to be one of the 
most confused. In April of 1942, Professor Ray For 
rester, of the Tulane University College of Law, pub 
lished in the Tulane Law Review an article on “The 
Nature of a ‘Federal Question.’ This was interestingly 
reviewed by Professor Sears in our department devote: 


to current legal periodicals (28 A.B.A.]. 772) . There hac 


been no comparable discussion of the field sinc 
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911. By an unusual coincidence, a contribution on 
he same subject, by Messrs. Chadbourn and Levin, 
ippeared, also in April of 1942, in the Pennsylvania 
Law Review (90 Pa. L.. Rev. 639). Although the two 
irticles were in agreement on the more tundamental 
spects of the proble: they did not agree on all issues, 
nd particularly as to the significance of Section 5 of the 
Act of March 3, 187 Protessor Forrester, who was 


issociated with the Chicago law firm of Defrees, Buck 
ngham, Fiske & O’Brien during 1935-41, resumes his 
msideration of Section 5 in the December (1943) issue 


§ the Tulane Law Revieu Vol. XVIII 


63-288). His thesis is that “federal question” jurisdic 


No. 2; pages 
ion needs considerable further study, by lawyers and 
udges, and that even Mr. Justice Cardozo in the Gully 
ise (299 U.S. 109) failed to see that what Professor 
Forrester regards as the fundamental confusion in this 
eld arose from a misreading of the famous Osborn case 
9 Wheat. 738), in which Chief Justice Marshall first 
ct forth the general rule. Without acceptance of all of 
1¢ author’s present conclusions, it may be said that 
lis article is one which a federal practitioner will do 
ell to have in his files, for reference as need arises. 
Tulane Law 


$1.00) 


\ddress Review, New Orleans, La.;: price 


wv a single copy 


Constitutional Law—Validity of State Legislation— 
“Unconstitutional Legislation in Mississippi”: The Jan- 
tary and March issues of the Mississippi Law Journal 
Vol. XVI—Nos. 2 and 3) 


contain the two installments of 


which is the journal of the 
Mississippi State Bar 
in amply annotated thesis on “Unconstitutional Legis- 
ition in Mississippi,” by Huey B. Howerton, head of 
he Department of Political Science in the University 


] 


4 Mississippi. Practically every phase of the attacks 


nade on the validity of state laws in that commonwealth, 
ind the grounds of judicial decision, is exhaustively 
ated. Lawyers who may have occasion to advise o1 


tigate as to the constitutionality of Mississippi laws 
ill be pleased to have these articles in their files. (Ad- 
ress: Mississippi Law Journal, University, Mississippi; 
ice for a single copy of each of the two issues: 75 cents 


at h) 


Contracts—Compromise of Contract Claims—A Criti- 
cism of Tanner v. Merrill (108 Mich. 58): An examina 
mn of the reviews published under the auspices of the 
any law schools leads to an awareness that a decision 
the highest court of law in one state is sometimes sub 
cted to considered analysis and criticism in a law re- 
ew in a distant state, particularly in respect of the at 
tude of the courts generally towards applying or ex 
nding the doctrine of the case. The much-discussed 
Verrill (108 Mich. 58: 


as to the effect of what is referred to as a 


ision long ago in Tanner \ 


N W. 664), 


lay, 1944 VoL. 30 
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“compromise” or settlement of a debt or claim of a 
disputed amount, receives such treatment in a “student 
note” by Roxanna Blake in the January issue of thi 
Kentucky Law Journal (Vol XXXII 


207). 


No, 2; pages 202 
The trends of diflerentiation, in states which at 
least ostensibly follow Tanner v. Merrill, are given; and 
the conclusion is suggested that “the principal case rests 
(Address: Kentucky Law 
Journal, Lexington, Kentucky; price for a single copy 


$1.00). 


on a doubtful legal basis.” 


Corporations—Stockholders—Public Utility Holding 
Company Act—“The Relative Rights of Preferred and 
Common Shareholders in Recapitalization Plans under 
the Holding Company Act”: A most timely assembly 
and analysis of the decisions of the Securities and Ex 
change Commission and the courts on the above sul 
ject is contributed to the January issue of the Harvard 
Law Review (Vol. LVII--No. 3; 
Professor E. Merrick Dodd, of the Harvard Law Schoo! 


It centers on the very difficult and important questions 


pages 295-327), by 


of law as to the extent to which the absolute priority 
rule of the corporate reorganization cases is applicabl 
to recapitalization plans submitted to the Commission 
under Section 11 of the Public Utility Holding Com 
pany Act. Commissioner Healy's dissenting views, in 
the Federal Water Service Corporation case (8 S. E. C 
author is of the opinion that, as to the Commission, 
“One can criticize its methods if he believes that better 
can criticize its methods if he believes that bettc 
methods can be devised.” His conclusion, however, is 
that “the question of the method to be used in reach 
ing conclusions about future earning prospects, as 
distinct from the question whether preferred shares 
ought as a matter of law to be treated as though they 
were matured debts, is one which should not be decided 
by the courts, but by the body of administration ex 
perts to which Congress has entrusted the problem 

Review, Gannett House, 


(Address: Harvard Law 


Cambridge, Mass.; price for a single copy: 75 cents) 


Federal Taxation—Concepts of the “Income” of Indi- 
viduals: The March issue of the Canadian Bar Review 
(Vol. XXII—No. 3—pages 253-263) contains 
Decisions and Rulings,” as assembled by J. S. Forsyth, 


“Taxation 


of the Ottawa Bar. The principal feature is an analysis 
of the history of the concept of “income” under the tax 
statutes of Canada, which at times have been derived in 
part from the revenue laws of the United States. Lawyers 
who wish to examine the analogies and contrasts of th« 
inclusions and exclusions made in the Canadian inte1 
pretations may find this material interesting. The san 
department also contains notes as to the Canadian 
Excess Profits Act of 1940 and the Dominion’s limita 
tions on charitable contributions (Address: Canadian 


-~/ 
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Bar Revi toom Slt Otta | tric Building 
()ttawa ()ntario ee id D ) 1 single copy: 


International Law—“The Status of the Irish Free State 
\ really dis 
tinguished arti mt ibov sub] s contributed 


o the March ISS of tl ( h R ( Vol 


in the British Commonwealth of Nations”: 


dian Bar Association, by ] S Vit. Rainier 


Sta is Shown »>b l ) qual Sta S 
yt ti 7 h Con i \ Du the 
olutiona proces ver Dominions 
save achi isura 1 Vv al ndependent 
woerel wa not to ) 1 by tl | sl Free State 
} } ) | " in int 
national treat ind o ul lin 1921 to 
rT <STCTIS Do nion status é ist membe) 
ft the British Cor oO ilt » be accorded that con 


dra iro | \ tn 
sta t So \l | \ n Can 
va, 1 has | iminatiol 
ind when proposa ) ) verelg! 
nations are being u t] 1list udy of the sta S 
of the Irish ] Sta msidered perusal, 
by students 1 ind by lawyers 
who ha rob S r i nay be 1 
facto} \ddress: ( B R Room 816 
Ottawa Electri Bu | ()tta i (ontario Canada 
pric lor 1 Sing co / 5 


Medical Jurisprudence—Relation of Emotions to In- 





jury and Disease—Legal Liability for Psychic Stimuli”: 
Phe March issue of tl } / Revieu Vol. 30 


No. 2) contains a co na to that reviewed 
in our April issu pa 20) I] st article in this 
unique study (Vol. 30—No comprised ninety pages 
ind was » Ol H Smit associated in 
medical-lega sear Ha d University, and Dr 
Harry C. Solomon, D tor of t Boston Psychopathic 
Hospital. This w probably t first time that an emi 
nent lawve ind an out aT 9 psycniatrist have pooled 
their efforts » produ yx the assistance of lawyers 
ind judg s, an origi ind st inalysis of a very 
practica i prop | mn il mn article in the 


) s and is by Mr. Smith and 


rr of psy¢ hiat \ 


7 
Jt 


ls scientific proof 


with cul nt val do I portant practical 
question of  liabilit m for tangible 
ment ) physica suffered solely 
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through the internal operation of ps i timul 


} t 


culpably caused by the conduct of anotl ] 


the decisions and the psychiatric phas« 


in an authoritative manner. Lawyers who ccasion 
to deal with these subjects will find it helpt » have 
these two articles in their files. (Address: Virginia | 

Review Association, University of Virginia, Charlottes 
ville, Virginia; price fon the two issues: $ op' 


for each). 


Negligence—“A Rationale of Criminal Negligence’ 


Che November, January and March issu f the Ke 
tucky Law Journal (Vol. XXXII—Nos 2, and 
contain a noteworthy presentation by Professor Roy 
Moreland ot the Unive rsity of Ke ntuck ( lege yf Law 
as “A Rationale of Criminal Negligence Tr} ( 
were doubtless planned and written as a contributor 
to legal scholarship, rather than as a co ndium fo 
the assistance ol practising lawyers TI otte1 OT 
ver, what their title denotes; they brin and 
try to pul in place the decided cases I 1 Ol la 
which nevel has been too well char 

celerated complexities of modern mechanisms 
lationships. If a lawyer 1s in need of iking ug 
i specific Case as to what negligenc S inal, and 
may perhaps nave O break new cround I rosecution 
or defense, he is likely to find this series a ist provoca 
tive. One cannot help hoping that Protes Moreland 
will some day write a supplement adapted i 

perusal during th night or day before h ills his fin 
witness in a case involving criminal neg! n Ad 
dress: Kentucky Law Journal, Lexingt Kentucky 
price for a single « py of each of the th l $1.01 


AC h 


Public Utility Law—“Status of Regulatory Commissions 
Under the Hope Natural Gas Decision”: | starting 
point of the timely arti le contributed by Francis X 


Welch, of the District of Columbia Bar, legal editor olf 


the Public Utilities Reports, to the Janua ssu of tl 
(,; yrget ) r) ] Journal Vol 2 No ives LO0 
150) is that the regulation of publi lit 


United States “has now run the full course of domination 


by the three constitutional branches of our |} leral G 
ernment The first was the legislative phas kxempli 
fied and set in motion in 1877 by Munn v. Illi 94 
U.S. 113 The second ascendancy was it of the } 
dicial branch, ushered in by Smyth v 17 169 | ‘5 
166) in 1898. The third and present pha is tl 
ministrative control, declared by the Supren Court 


on January 944, in Federal Pou ( mis \ 
Hope Natural Gas Company [ » Fro i 


point of view ay ywedly hop¢ ful as to the 1 V asters 
of public regulation,” the author depicts land-marks 


of the intervening decisions, as background for 


iting ftorecast ol the scope and Slonincance Ol 1¢ 
titudes and immunities accorded to ilatory tri 
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inals by the latest ru »f the majority in the Court. 
Address: The Georgetown Law Journal 


». ( price tor a si! ¢ ypv: $1.00 


Washington, 


Taxation—State Levies on Corporations—The Wiscon- 


sin “Privilege Dividend” Tax: Those lawyers who, with 


it previous experiel is to the particular impost, find 
hemselves and a corporate client in a quandary over 
he Wisconsin pri dividend tax (Wisconsin 
Laws of 1935, Ch ip 05, Section 3), will derive con 
lation as well as assista from the article contributed 
the Winter (1944 $8 of the Ma) quette Law Re 
Vol. XXVITI—-N by William Smith Malloy, 

the Wisconsin Ba It will be recalled that the con 


tutionality of tl is to Wisconsin corporations 


is quickly upheld tate ex rel. Froedert Grain and 
Malt Compan ij ( missio? 1956], 221 Wis 
5, 265 N. W O/< | \ vlidity OL 1ts application to 
ign corporations business in Wisconsin was 
resented in J]. C. F v. State of Wi onsin (1940) 
> Wis. 286. 289 N 77 The state supreme court 

d the tax to b in excise tax on the privi 
ce of receiving a nd, and so held it unconsti 
ynal, on the aut f the then recent decision 
Con G Life Insuran Company \ 
nso? 1938 ( [ ae & as attempt to tax an 
hich takes pla le of the taxing jurisdiction 

Che Supre¢ Court of tl United States, by a vote of 
e to four, up! ix, after expressly disregarding 
state co t’s ¢ ition of 1ts nature 11 U.S 
“Th Sup Co was not asked to construe 
statute,” said \'\ onsin Supreme Court, on re 
indet “That is t inder the decisions of the 
Supreme Court early a function of this court, 
nd we must assul t the Supreme Court of the 
ited States ma ion in recognition of that 
We are bound ts decision and we vield to no 

Mr. M nks that he implication of 
Wisconsin Suy Court's remarks is that the 
ted States Sup ( rt had extended its powers 


Marshall when 
vyrote the ) VJ fin \ Hunter's Lessee 


i manner 1 ! : n by Justice 


nd in a manne! to keep the Federal Con 

itution th sup yf th land.’ The state 

uurts and t yrities in Wisconsin have 

proc eded ) basis hat the United tates 

Sul ie Cou onstitutionality of the 

+ eel 1 , Supreme Court 

iS a Stat i insactions bevond its borders 

Rectification cat made by the Supreme Court 

e United Stat " cision on the constitution 

tv of the measur nte eted,”’ says Mr. Malloy 

yuld st iinty in the law would demand 

sion of th tion at as early a date as pos 

Tr} ( iscussed in tl article have 

id interes particular state and tax in 

d, inasmuch as M Mallov points out that the 

sions regardir t ix have made it “the seeming 
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ultimate expression of the power of a state to tax with 
out running afoul of constitutional restrictions Ad 
dress: Marquett Law Review, Milwaukee, Wisconsin 


price for a single copy $1.00). 


Trusts—“The Texas Trust Act” of 1943: The littl 
heralded Trust Act of the State of Texas, effective April 
19, 1945 (Texas Acts 1943; ch. 148, Section 1, carried as 
Art. 7425b. in ‘Texas Stat. [Vernon, Supp. 1943]), is 
extensively explained and annotated in the February 
issue of the Texas Law Review (Vol. XXII—No. 2; pages 
125-145), by R. Dean Moorhead, Assistant Attorney 
General of Texas. Prior to the passage of this Act 
statutes dealing with express trusts were virtually non 
existent in Texas. The new legislation seems to lean 
heavily on the American Law Institute’s Restatement 
as to Trusts; it is not in all respects an adoption of the 
Uniform Trusts Act drafted by the National Conference 
of Commissioners on Uniform State Laws. The statutes 
of various states, perhaps notably Oklahoma, and _ thi 
Uniform ‘Trusts Act contributed substantially to some 
of its provisions. (Address: ‘Texas Law Review, Austin 


Texas; price for a single copy: $1.00) 


Trusts—Uniform Trust Receipts Act—Priority Be- 
tween Successive Holders of Trust Receipts Under the 
Act: Editorial comments in the March issue of the 
Chicago-Kent Law Review (Vol. 22—No 
recent decision of the Ilinois Supreme Court in Donn \ 
tuto Dealers Investment Company (385 Ill. 211; 52 


analyze the 


N. E. (2nd) 695), as to the priority between the holders 
of successive trust receipts under the Uniform Trust 
(Address: Chicago-Kent Law Review, 10 


North Franklin Street, Chicago, Illinois price for a 


Receipts \ct 
single copy $1.00 


Witnesses—“The Duty of Disclosure in Parliamentary 
Investigations”: Ihe results of wide scholarly research 
into the history and experience of many countries which 
have or had a parliamentary system are presented in th 
December (1945) and February (1944) issues of The 
University of Chicago Law Review (Vol. Il—Nos. 1 and 


2), by Henry W. Ehrman, formerly of the University of 


Freiburg. The data will be interesting to any who need 
the background for gauging the duty of disclosure in 


legislative inquiries. (Address: University of Chicago 


Law Review, Chicago 37, Illinois price for a single 


COpy 75 cents). 2 


Workmen’s Compensation Laws—Insurance Features 
of Such Laws in the Various States: In the March issu 
of the ¢ nell Lau Quarterly Vol. XXIX—No. 3 pages 
153-379) appears the second and concluding installment 
of an article on “Insurance Features of Workmen's 
Compensation Laws” in the forty-eight states, by Pro 
fessor Arthur Lenhoff, formerly a justice of the Suprem 
Constitutional Court of Austria and professor of lay 
at the University of Vienna, now assistant professor of 


law and librarian at the University of Buffalo Law 
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School. The first installment of the article was in the 


November issue (Vol. XXIX—No. 2; page 176 et seq.) 
Ihe current contribution deals with such phases as the 
cflect of the insurer’s absolute liability to the claimant 
upon the insurer-employer relationship, attempted can 
cellations of a policy, extensions of coverage by agree 
ment of the parties, the equity jurisdiction of the ad 
ministrative board as to reformation of a policy, and 
misrepresentations by employees. (Address Cornell Law 
Quarterly, Ithaca, New York; price $1.00 each for a 


copy of each of the two issues 


Workmen’s Compensation Laws—“The Twilight Zone 
—A New Theory of Compensation for Maritime Work- 
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ers”—Davis v. Department of Labor (317 U. S. 249, 
763): In the January issue of the Washington Lau 
Review and State Bar Journal, (Vol. XIX, No. 1; pages 
32-37), the majority decision in the Davis case, distin 
guishing and limiting in the field of workmen's com 
pensation laws the rule laid down in Southern Pacifu 
Co. v. Jensen (244 U. S. 205) is trenchantly analyzed 
by Frank C. Latcham. The practical but important 
problems still unanswered for employers, in determin 
ing the fund to which they will make contributions for 
the coverage of employees in the “twilight zone,” ar¢ 
well pointed out. (Address: Washington Law Review 


Seattle, Wash.; price for a single copy: 50 cents 


New Special Committee on 


Post-War Organization of the Nations 


NDER the action voted by the House of Delegates 
on February 29, President Joseph W. Henderson 
has appointed the following Committee to study 
ind report to the House its recommendations as to 
what proposals the Association should support as Amet 


ican plans fon the post-war organization of the nations 


lor peac and the rule of law 


WitttAmM L. Ransom, New York City, former President of 
the American Bar Association, Chairman 

Freperic M. Miier, Justice of the Supreme Court of 
lowa, Des Moines, Iowa, Vice Chairman 

Cuaries M. Hay, General Counsel, War Manpower Com 
mission, St. Louis, Missouri 

FRANK E. Hotman, Seattle, Washington 

Ore L. Putitiips, Senior Circuit Judge of the United 
States Circuit Court of Appeals for the Tenth Circuit, 
Denver, Colorado 

M. C. Stoss, former Justice of the Supreme Court of Cali 
fornia, San Francisco, California 

REGINALD HEBER SmMitH, Boston, Massachusetts 


Judge Miller is the State Delegate from Iowa and 


Mr. Hay is the State Pelegatc from Missouri, in the 


House of Dele gates 


The creation and appointment of this Committec 
result from the action taken, after extended debate, by 
the House of Delegates on February 29, 1944. This dis 
cussion is reported in the April issue of the AMERICAN 


9990 
> 


SAR ASSOCIATION Jou RNAL at pages z 234 

The action of the House of Delegates adopted the 
recommendation of the Board of Governors as to a 
series of resolutions submitted by the Section of Interna 
Resolution 
No. | of the Section was adopted by the House. It 


tional and Comparative Law (page 233) 


reafhrmed the Association’s adherence to the principles 
set forth in the resolutions adopted by the House ol 
Delegates on August 27, 1942 (AMERICAN Bar Associa 
TION JOURNAL, October 1942 issue), and on March 30, 
1943 (AMERICAN BAR ASSOCIATION JOURNAL, April 1943 
issue), and also the principles of the Fulbright and 


Connally resolutions adopted by the Congress 


Resolutions Nos. II to VI, both inclusive, were 
referred by the House of Delegates to the new Special 
Committee for study and report, with a direction for 
consultation with the Section of International and Com 
parative Law. 

rhe subjects dealt with in Resolutions Nos. II to VI 
both inclusive, and matters within their scope or related 
to them, therefore constitute at least primarily the mat 
ters on which the new Committee is to make its report 


and recommendations. 


Ihe Section of International and Comparative Law 
has of course made many valuable studies and reports 


which will be available to the new Committee. 


In announcing the appointment of the Committes 
President Henderson said: “I regard this as one of the 
most timely and important Committees which the Asso 
ciation has ever created. The considered opinion of 
American lawyers, through the action which will be 
taken upon the report and recommendations of this 
representative Committee, should be a factor in the 
le velopment of an informed public opinion in America 
in behalf of the ascendancy of international justice and 
lair play according to law and the establishment of im 
partial adjudication as the accepted means of settling 


disputes between nations.’ 
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SUMMARY OF REPORT APPROVED 
AS TO WAGNER-MURRAY BILL (S. 1161 


HE following has been prepared in order to give 
a suitable summary of the findings, report, and 
sub-committee of the Board of 
parts of the Wagner-Murray Bill 


i 


conclusions of the 
Governors as to such 
S. 1161), principally, the provisions of Title IX there- 
f, as propose, among other things, federal authority 
and control over the medical profession, medical prac- 
ice, hospitalization, etc., the supervision of which have 
raditionally been regarded as functions of the state 
overnments under the Constitution of the United 
States. 
Because the sub-committee found that an independ- 
nt medical profession under the private enterprise 
system has made available to the people of the United 
States vastly better medical service, hospitalization, etc., 
han any system of “state medicine” has ever produced, 
ind because the sub-committee found that federal activ 
y in the form of “socialized medicine’’ would under- 
ine the high standards of medical practice and service 
n America, the sub-committee recommended dis 


parts of the bill 


It will be recalled that on 


ipproval of indicated 
August 26, 1943, the 
House of Delegates directed that the Board of Gov 
rnors constitute immediately a Special Committee to 
study, analyze and investigate” S. 1161, and to report 
(ABA  JourRNAL, 


The House of Delegates 


ts findings and recommendations 
October, 1943 issue, page 602) 


ilso declared by its vote the following principle to guide 


he Committee as to the parts of the bill to be studied 
ind reported on: 
RESOLVED, That the House of Delegates is opposed to any 
legislation, decree 


3 mandate that subjects the practice 
of medicine to federal control and regulation beyond that 
presently imposed under the American system of free 
enterprise. 

The Board of Governors designated as such sub 
ymmittee Messrs. W. Eugene Stanley, of Kansas, chair- 
in; William Logan Martin, of Alabama; and Clement 
Robinson, of Maine 


iustive study and analvsis of the voluminous provisions 


Che sub-committee made an ex 

the pending bill, and presented a comprehensive 

port, first to the Board of Governors, and then to 
House of Delegates at 


Druary 28. 


its meeting in Chicago on 


The Majority Action after Debate 

in the House of Delegates 
This was 
at pages 194, 198-199. The 


is summarized and commented 


\ significant debate ensued in the House 
ported in our April issu 
tion of the Hous 
at pages 182, 211-212 of our April issue. The vor 
1 majority of the House approved the report and 
ected its distribution to members of the Congress 


lay, 1944 VoL. 50 


In view of the voluminous character of this notabl 
report, it is impracticable to do more than summarize 
within the 
JOURNAL’s sharply limited space. For detailed analysis 


its conclusions and salient features, 


of the provisions of the bill, members of the Association 
will have to refer to the full text of the report. 


Limited Scope and Objectives of the 
Committee’s Conclusions 

The point of view from which the sub-committec 
studied and analyzed the bill, and the grounds of its 
opposition to such parts of the bill, notably Title IX 
thereof, as it found to contravene the principle declared 
by the House of Delegates, were clearly stated by the 
sub-committee in its conclusions, which should be 
read and noted, particularly by any persons who are 
under the impression that the committee denounced 
the whole bill and the whole idea of improved medical 
and hospital service for the people of America rather 
than primarily the provisions of one out of seven titles 
in a particular bill, or that the House of Delegates con- 
cerned itself with matters which are not within the 
objectives of the American Bar Association. The sub 
committee made its sole angle of approach very cleat 

The American Bar Association is limited to an expression 
of opinion and judgment with respect to those fields which 
relate to the administration of justice and which directly 
affect the safeguards and protection of the rights and 
liberties of the citizens of this country. Under normal 
circumstances, therefore, it is not the function of this 
\ssociation to attempt to influence substantive legislation 
by the Congress of the United States. But when under 
the pretext of the general welfare legislation is proposed 
in Congress which either inadvertently or with deliberate 
subtlety constitutes a direct attack on the rights and 
liberties of the citizens of this country, it becomes the duty 
of this Association actively to voice its objections, a sum 
mary of which is as follows: 

(1) Local self-government must be preserved in ou 
federal system. State governments directly responsible to 
the will of the people are best adapted to exercise such 
supervisory control as may be instituted over the health and 
medical care of our citizens. 

(2) S. 1161 seeks to invest in the Surgeon General who 
is not an elected servant of the people and who is not 
amenable to their will the power arbitrarily to make rules 
and regulations having the force and effect of law which 
directly affect every home. 


The Essentials of Fair Administrative 
Procedures 


(3) ‘The measure furnishes the instrumentality by 
which physicians for their practice, hospitals for their con 
tinued existence and citizens for their health and that of 
their families can be made to serve the purposes of a 
federal agency. 

(4) The bill fails to safeguard the rights of patients, 
citizens, hospitals or doctors with respect to disputes arising 
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TO WAGNER-MURRAY 


BILL 


Phe report points out that it should be kept in mind 


“that the 3,000,000 federal employees are not inc luded in 


the scheme by reason of Section 962 (b) (2) |p. 61 


which in defining ‘employment’ excludes services pei 


formed in th employ ol the United States. The reason 


for this is that federal employees (in Washington) hav 


their own medical system which ts maintained by a 5 


per cent salary reduction.” 


In summarization as to coverage, the report says that 


In 1940 there were 34.855,000 occupied dwelling units 


or approximately that many families. In the same yea 


) 


there were 52,789,000 persons 1n the ‘Labor Force This 


means that there were about 1.51 members of the labor 


force for each household. ‘Thus it is almost certain 


that prac tically 


every family had at least one membei 


included in the labor force, either at work or seeking 


work 


Accordingly, if every individual worker ts covered 
by this Act (as it appears he may be if his earnings 


we at a prescribed minimum), coverage must include 


practically all families in the United States. So with 


virtually complete family coverage by the Act ther 


would be few or no patients left for physicians who 


preler private practice to becoming a part of th 


socialized medicine’ scheme 


\ substantial part of une report 1s devoted to the 


detailed correction of, o1 reply to, what are described 


] 


is many “inaccuracies” in Senator Wagner's published 


Statements in support of the bill 


The painstaking re 


po t declares that 
Of course Senator Wagner does not have the time to 
cnygage n the exhaustive studies necessary to enable hin 
to discuss fully the effect of socialized medicine in this 
country and throughout the world. He must of necessity 
depend on his staff to provide these studies for him. H: 


doubtles depends also on others who are active in promot 
I 


ing the measure 


\ footnote by the committee states that 

Inquiry from reliable sources in Washington indicates the 
probability that the actual designers and authors of S. 1161 
ire Isidore S. Falk and Wilbur ] 
respectively, of the Bureau of Research 
and Philip 


Those who have as 


Cohen, director and 
assistant director 
1 Statistics of the Social Security Board, 
Levy, secretary to Senator Wagner 
sisted the Senator are not entirely accurate in some of thei 
statements and their conclusions and in some instances are 


entirely incorrect 


Ihe report in entirety will be found to be well worth 


examination by lawyers and other citizens who wish 
to be in position to contribute to an informed public 
opinion on this vital subject. 


mii 





ELMER EPHRAIM ELLSWORTH 
THE ODYSSEY OF A YOUNG KNIGHT 


ILMER Ephraim Ellsworth was 
E born in the village of Malta, New 
York, on April 11, 1837. Of his an 
cestry little of note has been recorded 
other than his paternal great grand 
mere boy, shoul 


father, though a 


dered a Revolutionary musket and 
participated in the campaign against 


eked out a 


precarious existence on the father’s 


Burgoyne. The family 


slim and uncertain earnings as a tal 
lor. ‘The 


which Ellsworth was brought up ol 


penury and isolation in 


fered him little in the way of educa 


tional advantages. However, endowed 
with a quick and resourceful brain, a 
cheerful and friendly nature, and a 
rare gift for leadership, he exercised 
at all times a markcd ascendency ove 


the boys of the village 


Constrained by family needs, he 
gave up school and got himself a job 
in a local store. The father grew rest 
less and the family moved to another 
village, Mechanicsville—without im 


Here 


Ellsworth was able to attend the dis 


proving their circumstances. 
trict school and at the same time to 
help his parents by such odd employ 
ments as netting pigeons and ped 
Then he tried his hand 
Finally 


he de- 


dling oysters 


as a railroad news butch 


when he was about sixteen, 
cided to face the world entirely on his 
own, and obtained a clerkship in a 
cloth establishment in Troy. Seeking 
New York 


where he entered a dry goods house 


wider fields he went to 


After trying this for a short time he 
shifted to a job with a Hell Gate con 
struction gang. Still unsettled, hy 
moved to Chicago. Here he obtained 
a position in the office of certain pat- 
ultimately ad 
This 


failed in about three years and he was 


ent solicitors, being 


mitted to the firm. business 


rhis is the eighteenth in a series of bio 
graphical studies of eminent soldier-lawyer 
written by Mr. Farnum for the JouRNAI 
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BY GEORGE R. FARNUM 
of Boston 


Former Assistant Attorney General of the 
United States 





Tle § [lle realest little 


man I 


{braham Lincoln (1860 


The world can never compute 


an hardly even guess, what was 


lost in his untimely end 


John Hay (1896) 











yvut of a job and literally penniless 


Ellsworth was one olf those men 


who seemed predestined for a milli- 
The 


was in his blood, though there was 


tary career. love of soldiering 
nothing in his ancestry to which it 


could be traced except the young 
Revolutionary soldier of three gen 
back. 
West Point but family circumstances 
While at 
he organized a military company 


Black Plumed Rifl 
men. During his sojourn in New York 


erations He aspired to entel 


forbade it Mechanicsville 


known as 1 he 


he was a constant spectator at the 


drills of the famous 7th Regiment 


In Chicago fate brought him into 


contact with a former surgeon in the 


French Algerian Army, who had 
served with a Zouave regiment in the 
Crimean War. Ellsworth’s ardent 


and romantic nature was immedi 


ately attracted by the fighting pres 
tige, the lightning drills and_ the 
bizarre uniforms of the Zouave com 


mand He 
France the 


immediately obtained 


from necessary books of 


instruction and set to work to make 


| the Zouave sys 


iimself a master of 


tem. Coincidentally he poured over 
the standard American books on mili 


tary training and tactics. Organizing 


classes in gymnastics, he introduced 
Zouave exercises and drills into their 
instruction, at the same time perfect 


ing himself in the art of fencing 


I hese preoccupations attracted at 


tention and led to his appointment 


to the staff of Brig. Gen. R. R. Switt 


with the rank of major. ‘This in turn 


Ope ned to him the door to many Op 


portunities to drill cadet companies 


and instruct them in the new and 


spectacular technique. In this con 
nection he made a visit to Rockford, 
where he became afhanced to Carrie 
M. Spattord, whose great grandtathe1 
had served as Surgeon General dui 


ing the Revolution and whose great 


uncle was General Joseph Warren 
who fell at Bunker Hill. Carrie's 
father strongly urged Ellsworth to 


take up the law as a profession. 


Though his heart was elsewhere 


and, as he wrote, “God only knows 
what a struggle it cost me to forsake 
a profession for which I have pre- 
pared myself with so much labor and 
in the face of so many difhculties,’ 
in January, 1859, he began reading 

By April he 


through 


law in a Chicago office 


was able to report I read 


the first book of Blackstone—read it 
very carefully (as I imagined), ave 
aged about fifty pages a day.” He 


added, however, ““When I finished it, 
I attempted to review it and see if I 
had 


Evidently the test was disillusioning, 


fixed the ideas in my mind.” 


for he declared, “I saw that | 


Was 
wasting my time to no purpose, so | 
commenced the book again. Now I 


average a page an hour.” This proved 


better, for he concluded, “I am gain 
ing a thorough knowledge of the ele 
ments and first principles of the sci 
ence of the law and the whole opens 
out into a grand and beautifully de 
veloped system.” 

These studies, however, we re des 
tined to sustain a setback for in the 


spring of 1859 he was chosen captain 
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ELMER EPHRAIM ELLSWORTH 


ff the National Guard Cadets of Chi 
ago, then well on the way to dis 


- 


ntegration. Its name was promptly 
hanged to the United States Zouave 
Cadets and under Ellsworth’s inspit 
ng leadership was reorganized and 
iught the Zouave system. The unt 
xm consisted of a dark blue collar 
ess jacket with orange and red 
rimmings with brass buttons, a red 
ash and baggy red trousers, russet 
ather leggings buttoned over the¢ 


rousers and reaching midway be 
veen knee and ankle, and all this 
opped with a brilliant red Chas 


eur’s cap with gold braid 


Ellsworth aspired to raise his Zou 
ives not only to the pinnac le of mili 
iry accomplishment in drill and 
naneuvre and to infuse into them 
t high martial spirit, but he also 
lesigned to instill in them the high 
st ideals of young American man 
hood. The commitment to which 
ach member was obligated to sub 
scribe reflected an exacting standard 
This was 
subsequently amplified by the adop 
tion of a supplemental code of ethics 
known as the “Golden Resolutions.’ 
Che following acts—which, parenthe 
tically, apparently indicate some of 
the prevailing vices among young 
blades of the Chicago of those days 
lrew expulsion for the offender and 
is exposure in the public press 


First.—Entering drinking saloons at 


iny hour of the day or night, except 
when compelled by imperative busi 
ness which cannot be transacted by 
proxy, in which case a statement of the 


facts should be made to the Company 
mmediately after the occurrence. 


Second.—Entering houses of ill-fame 
inder any circumstances or pretext 
vhatever 

Third.—Entering any gambling sa 
oon, or gambling for any sum of 
noney or article, under any cil 


umstances or prete xt 


Fourth.—Entering any private room 
ittached to any hotel or saloon, for 
drinking or gambling purposes, unde 
iny circumstances 

Fifth.—Playing billiards in = any 
public billiard hall or saloon. Play 
ng billiards is interdicted not be 
cause of any objection to the game 
is an elegant amusement to those who 


in afford it, but because for young 


men it 18 a step tow ird the other 
ttences named, and the excitement 
\iay, 1944 VoL. 30 


and the associations of the billiard 

saloon naturally lead to drinking. 
The concluding paragraph of the 
Golden Resolutions” is eloquent of 
the Spartan spirit with which Ells 
worth sought to inspire his men 


In adopting these rules we = ar¢ 


aware of the responsibility we assume, 
and that we run the risk of diminish 
ing, to some extent, the strength of 
our Company; but we are convinced 
that anyone of our number who has 
not the moral courage and self-control 
to live up to these principles, has not 
stamina sufficient to do credit to our 
Corps; and while we will use all 
reasonable efforts to induce all our 
men to remain with us, and others to 
join, in the hope of extending the 
benefit of these principles, yet, rather 
than depart in the slightest degree 
from these rules, we will part with 
them, although it reduce our Company 
to a dozen men. 
Ihe Zouave Cadets soon came to be 
regarded, as the press of the time put 
it, “with a feeling of pride and satis 
faction.”” The wonder of the com 
munity and their popularity grew 
apace. 

While Ellsworth was presenting a 
cheerful front to the world, he was 
living literally in destitution. The 
diary he kept during the spring and 
summer of 1859 speaks volumes for 
that proud, brave and determined 
spirit which sustained him at all 
times. In entry after entry he records 
that crackers constituted his meals 
and the floor his bed. Referring to a 
pressing dinner invitation, which he 
declined because he was unable to 
return the hospitality, he writes, 
“Gentlemen who, like myself, live on 
crackers and water seldom dine at 
hotels.”” On one occasion he anxious 
ly confides to his diary, “I am afraid 
that my strength will not hold out. 
[ have contracted a cold sleeping on 
the floor.” Though a lounge which 
he buys for $3.75 improves his sleep- 
ing conditions, his overcoat will still 
have to serve as an extra covering on 
cold nights. His monotonous menu 
begins to pall on him for he declares, 
“Il am about getting to loathe the 
sight of crackers. If I had something 
else to eat, and enough of it, or if | 
could have regular meals, | could 
learn twice as fast and easily,” add- 
ing, “It is no light task to confine 


your mind to your reading when youn 


stomach is absolutely craving for 
food.” Particularly when that read 
ing is Blackstone! 

In the fall of 1859 Ellsworth broad 
cast in the press a ringing challeng¢ 
to military companies throughout the 
country to meet his Zouaves in com- 
peutive drill. Only one outfit ac 
cepted—a company of the 7th New 
York—and it defaulted in appear 
ance. Undaunted, Ellsworth con 
ceived the ambiiious project of tak 
ing his men on an extended grand 
exhibition or challenging tour of the 
country. After some delay, largely 
due to lack of necessary funds, on 
July 2, 1860, he and his Zouaves d¢ 


parted from Chicago on what has 


been described as “an exhibition 
unique in our military history.” 
Their itinerary included Detroit, 


Albany, New York, Bos 
ton, West Point, Philadelphia, Balti 


Cleveland, 


more, Washington, Pittsburgh, Cin 
cinnati, St. Louis and Springfield. 
he difficulties to be surmounted in 
the planning, preparation and ex 
ecution of such an enterprise were 
formidable, but Ellsworth had 
the imagination, energy, intelligence, 
and courage to overcome them all 
I'he tour was a phenomenal success 
and on the night of August 14 the 
weary but triumphant company al 
rived back at Chicago, where the 
whole town turned out to do them 
honor. 

And now, recalling the admonition 
of Carrie’s father and his neglected 
studies, Ellsworth reluctantly with 
drew from his Zouaves and turned 
his thoughts again to the law. Som« 
time before, he had made the ac 
Abraham Lincoln 
General John Cook had written him 
that “Lincoln has taken in you a 
greater interest than I ever knew him 
to manifest in anyone before,” and 
that he had “expressed an earnest 
desire” for Ellsworth to make Spring 


quaintance of 


field his home and his office his head 
quarters. So off he went to Spring 
field and to Lincoln. 

As the presidential campaign was 
then in full swing, it was inevitable 
that, for the time being, politics 

(Continued on page 3/4) 
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Fair Procedures for State Administrative Agencies 


HE question has naturally been asked as to whether 
or not the Association’s proposed Administrative 
Procedure Act, approved unanimously by the House 

of Delegates on February 28 and published in the April 


, 1 | 

JourRNAL at page 226 et seg., is to be regarded as a model 
statute recommended ror adoption Dy each of the states, 
so that members of the Association ought to press for 
its enactment by the respective state legislatures as well 
as by the Congress. 

Tr 1 1 

The answer to such questions is necessarily in the 


negative. The Association’s general measure has been 


carefully drafted in the light of existing federal 
statutes and the practices of the agencies, as suitable for 
application by law to all of the agencies provided in its 


text and tO any others to which the Ci ngress sees fit to 
apply it, as a whole or in any part. As a proposed code of 
fair standards designed to protect the rights of citizens 
against arbitrary action by federal agencies, its provisions 
are offered and available to the Congress, if the legislative 
determination is that all or some of them should be ex- 
tended to agencies not specified in the proposed bill as 
approved by the House of Delegates. 

The present bill has not been drafted or considered 
by the House of Delegates in the view of the existing 
laws of any state as to its administrative agencies. Widely 
variant conditions exist in different states, as to the status 
and procedures of their agencies and as to the concept and 
scope of the judicial review of quasi-judicial determinations 
of such tribunals. Each such situation would need to be 
examined and weighed on its own particular facts. In more 
than a few states, the existing statute and decisional law 
provide a broader judicial review, particularly as to trials 
de novo, than would be afforded by the present general 
bill as to federal agencies. In no respect was this bill 
drawn or supported as grounds for urging that any 


State should take a retrogressive step. 


Beyond doubt, the Association’s proposal contains, in 
principle or in substance, many standards of fair play 
which could most suitably be adapted to the administrative 
procedures of states in which they are not already in 
force. Any such attempted adaptations to state legislation 
would have to be predicated on a prior study of the laws, 
decisions, and procedures, in the particular state. 

All this is said without prejudice to the efforts of the 
National Conference of Commissioners on Unitorm State 
Laws to make headway toward some measurable uni- 
formity in state administrative procedures where fact-find- 
ing and determinations as to the rights of persons and 
property are involved, and also toward some harmonious 
assimilation of federal and state procedures, except where 
variant constitutional provisions, statutes, or other con- 
ditions stand in the way. In furthering practicable uni- 
formities in procedures, the formulation of fair standards 
in the present bill will be basic and invaluable; but 
this bill has been drafted only in the light of the federal 
statutes, decisions, administrative practices, etc., for appli- 


cation .o federal agencies. 


Improving the Quality of Judge-Made Law 


N THESE days of controversy as to the extent to which 
judges make and re-make law, readers of this issue will 

find much which is thought-provoking in the article 
contributed by Professor John Barker Waite, who writes 
concerning “Judge-Made Law and the Education of 
Lawyers.” 

Many will challenge, at least at first impression, his 
fundamental postulate that “I dare say that a process of 
judicial legislation suits this country’s needs better than 
would any other system. The fault in the system is not that 
the judges legislate, but that they are not trained nor 
equipped with facilities to legislate well.” To many or 
most of the students of the American form of government, 
the concept that judges “legislate” is contrary to funda- 
mentals, and “judicial legislation” is only an unscientific 
phrase to denote and denounce judicial invasion of the 
legislative process, rather than acceptance of the idea that 
the judicial function in exposition and application of 


“<e - ' 
existing law, inciudes the processes of law “making de novo. 


Nevertheless, in the current article the scholarly author 
proceeds to support his thesis with well-chosen and 
dramatic instances, of which it would be easy to supply 
others still more recent. He does not hold back from 
prophesy that “with the advent of peace and its flux of 
new conditions, the need for judicial legislation will per- 


vade still wider fields of what now seems established law.” 


Professor Waite is gravely concerned that courts and 


judges commonly lack the facilities and the data for en- 
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rmance of even “interstitial 


gislation, in which tl iges’ concept of policy is exalted 


ave been regarded as giving 
tainty to the law ontrast between the facilities 
siSiative bodi S 


4 


' j 1 1 
le icy-Making, and those of the 


+ + ] ] “ 
irts, contronts an unds him. His appeal is, first, 


it lawyers SNali De ed ited to supp!) the courts with the 


guired social and e mic data as they have been 
rained to supply inf regarding statutes and prec- 
lents; but he urges also that the courts must be equipped 
ith facilities for obta g the necessary information for 


] | 1 ] T 
lemseives, 1f the lawy supply it. He is not in 


cord with the idea that the law hools should try to 
idened concept of legal educa- 


on; he would regard taSa consummation devoutly 


: eh 
De deprec ated. 


11 1 11 1 11 
All of this 1s, of « rse, profoundly challenging, as well 
worthy of the American thinking. Without 
11 1 P ] 
epting at all his | iracterization, it may frar,kly 


recognized that ms posed are, as Professor 


Vaite shows himself be well aware, a part of larger 
sues which arise ft t tripartite concept of the 
inctions of govern! aw. To illustrate: The 
bservance and enforcement of constitutional limitations 
nd restraints has sot s been regarded as a duty 
ind function left only to 1 judicial branch of govern 


eeping within constitutional 


ent. In truth, th 


first instance in the legislative 


, , ' , ' 
ind executive Dranches, the law-making process; 
nd such questions cor t the courts for judicial law 


' ' 

S agorieved by what the 
‘ 1 1 

giSiative or administt ’ cess Nas aone, aiong lines 


e ieved to be contrat nal safeguards. 


Che concepts which the Congress holds as to the Ameri- 
in structure of government, thi rogatives of the states, 
nd the rights almost wholly controlling 
nder the Constitution of the United States, so long as 
irefully-drawn legislatio: kept well within the tradi- 

nal boundries charted by the Constitution. Difficulties 
nd uncertainties aris en, at the instance of pressure 

ups or otherwise, | ition is enacted by a state or in 

Nation, whi versteps the boundries and is pred- 
ated on a hope that the courts will find a way to frus- 
rate the impingement 

Out of recent events and current discussions, including 

it by Professor Waite, there may be emerging a most 

ylesome awareness that if the Congress wishes to main- 
a structure of government and a substance of human 


ghts which have been traditional in America, expert law- 


1 { 1 11 { ' 1 ° 
iking to that end will leave the courts with little occasion 
opportunity to substitute their concept of constitutional! 


° q ‘ 
mitations for that t the ¢ yngress whose members have 


iken the oath of fidelity to the Constitution no less than 


> the officers of the other two branches of government. 
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Post-War Cooperation of the 
Nations for Peace and Law 


HE American Bar Association and the lawyers of 
America have long been committed to the principle 
and practice of the impartial adjudication of dis- 
putes between nations and to the ascendency of law as 
a substitute for the whims or ambitions of the heads of 
nations, all as means of preserving peace by removing 
the causes of war. Many of the greatest names in the 
Association’s history have been identified with outstand- 
ing efforts for international collaboration and adjudication. 

During 1942 and 1943, the House of Delegates adopted 
vigorous declarations in keeping with the Association’s 
traditional support for peace and law as substitutes for 
force and arbitrary power. On the recommendation of 
its Section of International and Comparative Law, the 
House espoused heartily the principles of international 
collaboration which were embodied in the Fulbright 
and Connally resolutions, later adopted and promulgated 
by the Congress. The action of the House of Delegates 
may well have been a part of the volume of informed 
public opinion which led to those forthright declarations 
of American objectives. 

On February 29 of this year, the House of Delegates 
unanimously re-affirmed its adherence to those principles. 
At the same time, a large majority in the representative 
body was of the opinion that it would have been prema- 
ture to have committed the Association then to specific 
details of what it should recommend and urge as specific 
details of the desirable post-war organization of the 
nations for peace and law. The international picture 
was deemed then to be too uncertain and the war too far 
from won, for the lawyers of America to urge that their 
Government should try to secure the support of its Allies 
for very specific details of post-war structure. The House 
deemed it better that the whole subject and the many 
proposals should be studied and reported on by a repre- 
sentative Committee, with a view to definitive action at 
the Annual Meeting on September 11. The views of the 
lawyers of the whole country were sought. 

Accordingly, the matter was referred to a new Special 
Committee, of which the appointment is announced else- 
where in this issue. It is doubtful if there is anything 
more important which lawyers past military age could be 
doing in these times, than trying to help inform and lead 
American public opinion in support of a practicable plan 
for the post-war cooperation of the nations to maintain 
peace and the rule of law. 

The American Bar Association has often made valu- 
able contributions to that cause. It should be able to do 
so now. The new Committee will need, and should have, 


the assistance and guidance of a full expression of the 
(Continued on page 308) 
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REVIEW OF RECENT SUPREME COURT DECISIONS 


By EDGAR BRONSON TOLMAN * 


Administrative Law—Judicial Review of Administrative 
Procedure—Federal Statutes: Emergency Price Control 
Act of January 30, 1942, and Inflation Control 
Act of October 2, 1942 


The Emergency Price Control Act of January 30, 1942, as 
amended by the Act of October 2, 1942, does not unconstitu- 
tionally delegate legislative power to the Price Administrator. 
The method of judicial review of the administrative findings and 
orders of the Board and Administrator does not offend against 
the rights guaranteed by the “due process” clause of the Con- 
stitution. 


Yakus v. U. S., 88 L. ed. Adv. Ops. 653; 64 Sup. Ct 


Rep. 660: | S. Law Week 4262 Nos. 374 and 375 
argued January 7, decided March 27, 1944). 

I his opinion deals with two cases in each of which 
there were convictions in the District Court for Massa 


violating certain sections ol 


Act, as 


Act, bv the sale of 


chusetts on charges ol 
amended by the 
beef 


maximum prescribed by regulations promulgated by 


the Emergency Price Control 


Inflation Control above the 


Administrator under the authority vested 


Acts. On 


Acts and regulations was duly challenged on constitu 


the Price 


in him by those the trial, the validity of the 


and other grounds, hereafter more fully set 


The 


proof and objections, and submitted the case to the 


tional 


forth. trial court denied the motions, offers of 


respective juries, verdicts of guilty were returned on 


each case and the court duly entered judgments of con 


viction on the verdicts Che Circuit Court of Appeals 


First Circuit, affirmed [he Supreme Court granted 


certiorari and the judgments were affirmed. 


The opinion ol the Court was delivered by the 


Cuier Justice. The opinion calls attention to the 


fact that the accused had not availed themselves of th« 


procedure set up by the Act that “any person subject 


to a maximum price regulation may test the validity 


to and hearing before the Administrator 


reviewed 


by protest 


whose decision might be on complaint by 


the Emergency Court of Appeals and by the Suprem« 


Court, and that the sixty days allowed by the Act for 


the filing of protests had expired when the indictments 
were found. 
In the opening paragraph of his opinion the Cuir1 


JUSTICE states that the questions presented for the 


decision of the Court are as follows 


(1) Whether the Emergency Price Control 
40, 1942, .. . as amended by the 
tober 2, 1942, 


the Price 


Act of Januar, 
Act of Ox 
involves an unconstitutional delegation to 


inflation Control 


Administrator of the legislative power of 


ot the Act 
was intended to preclude consideration by a district court 


Congress to control prices; (2) whether § 204 (d 


*Assisrep by [Ames L. Homire and Mark H. JOHNSON (tax cases 
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of the validity ol maximum price regulati promulgate 
by the Administrator, as a delens¢ Ou I prosecutiol 
lor its violation whether h XCLUSIVE itulol pl 
cedure set up by § 205 and 204 l n 
trative and judicial review ol regulation iccom 


panying stay provisions provid a suff adequa 


means of determining the validity of a price regulation t 


meet the demands of due process; and (4 ether, in view 
of this available method of review, § 204(d) of the Act, i 
construed to pl clude consideration of validity of the 
regulation as a defense to a prosecution for violating it 


contravenes the Sixth Aimendment, or rks an unconsti 

tutional legislative interference with the judicial power 

As to the first of these questions, 1 CHIEF JUSTIC! 
Says: 

Ihe Emergency Price Control Act pro e estab 
lishment of the office of Price Admin le h 
direction of a Price Administrator appointed by the Pres 
ident, and sets up a comprehensive scl le promul 
gation by the Administrator of regulatior rr orders fixit 
such maximum prices ol commoditi 1 re Ss as wil 
etlectuate the purposes of the Act na miorm to ti 
standards which it prescribes The Ac \ ad pted is 
temporary wartime measure, and provides in § 1 (b) for it 
termination on June 30, 1943, unless sooner linate 
by Presidential proclamation or concurrent resolution o 


Act of On 


amendatory 
1944 


Congress By the 
extended to June 30 


rhe opinion then points to the of the 


PrOvVISIONS 


Act which declare that the stabilization of price an 


r} 


prevention of inflation is “in the interest of the nationa 


defense and security and necessary to the effective prose 


cution of the present wan 


VISIONS O 


Che CuHieF JUsTicE next points out the pri 


the Act which are to guide the Administrator’s authori 


ty to fix prices, particularly those which authorize th 
witl rep 
members of the industry, so far as practicable, to promul 


Administrator, after consultation sentati 


commodities whic! 


gate regulations fixing prices of 


“in his judgment will be generally 


= 


fair and equitabl 


and will effectuate the purposes ol this Act when 1 


his judgment prices have risen or threaten to ris¢ 


an extent and in a manner inconsistent with the pul 


poses of the Act 


} 


Discussing Line basi constitutional questions tl 


CHIEF JUSTICE says 
That Congress has constitutional authority to prescril 
commodity prices as a war emergency measure, and th 
the Act was adopted by Congress in CXeTCs f th 
power, are not questioned here, and need not now be co 


sidered save as they have a bearing on the 


the Act 


constitutional 


features of later to be consid 1 which 
’ 


lenged on grounds 


The opinion declares that Congress enacted tl 
Emergency Price Control Act in pursuance of a define 
policy and required that the price s fixed by the Adm 
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trator should further that policy and contorm to the 


indards prescribed by the Act. Following this examina 


m of the purposes of the Act, the Cuter JusTICE says 

The Act is thus an « by Congress of its legislative 
power. In it Congress stated the legislative objective 
as prescribed the method of achieving that objective 
laximum price fixin il has laid down standards to 
uide the administra determination of both the ox 
asions for the exercise of the price-fixing power, and _ the 
yarticular prices to be blished 


the Emergency Price Control Act is distinguished 


ym the National Industrial Recovery Act of June 16 


53, and the CHiEF JUSTICE says 
Ihe Constitution as a continuously operative charter of 
overnment does not demand the impossible or the im 
pl icticable. It does not require that ( ongress find for itself 
every fact upon which it desires to base legislative action 
yw that it make for its letailed determinations which it 
is declared to be prerequisite to the application of the 
gislative policy to par ilar facts and circumstances im 
ossible for Congress itself properly to investigate. ‘The 
essentials of the legislative function are the determination 
ft the legislative poli nd its formulation and promul 
ration as a defined and binding rule of conduct—here the 
ule, with penal sanctions, that prices shall not be greate1 
ian those fixed by max m price regulations which con 
rm to standards and w tend to further the policy which 
Congress has established [hese essentials are preserved 
hen Congress has specified the basic conditions of fact 
ipon whose existence or occurrence, ascertained from 
relevant data by a designated administrative agency, it 
directs that its statutory command shall be effective. It ts 
no objection that the determination of facts and the in 
ferences to be drawn from them in the light of the statutory 
standards and declaration of policy call for the exercise of 
judgment, and for the formulation of subsidiary adminis 
rative policy within the prescribed statutory framework 
In regard to the docts of the separation of powers, 


opinion declares 


As we have said I Constitution has never been re 
irded as denying to the Congress the necessary resources of 
lexibility and practica to perform its function 

Hence it is irrelevant that Congress might itself have 
prescribed the maximum prices or have provided a more 
rigid standard by which they are to be fixed: for example, 
hat all prices should be frozen at the levels obtaining 
luring a certain period or on a certain date 

It is free to avoid tl rigidity of such a system, which 

ght well result in serious hardship, and to choose instead 

he flexibility attainable by the use of less restrictive stand 
rds Only if we could say there is an absence of stand 
ds for the guid ince of the Administrator's action, so that 
would be impossil propel proceeding to ascertain 
iether the will of Congress has been obeyed, would be 
istihed in overriding it hoice of means for effecting its 
eclared purpose of | enting inflation 


It is pointed out that the standards prescribed by 
present Act with the aid of the “statement of con 
lerations’’, required to be made by the Administrator, 
sufficiently definite and precise to enable Congress, 


» ascertain whether the 


courts and the public t 
iministrator, in fixing the designated prices, has con 
med to those standards Emphasis is laid on the fact 


it the authority to fix prices becomes operative “only 


1944 Vol 


when prices have risen or threaten to rise to an extent 
or in a manner inconsistent with the purpose of the Act 
to prevent inflation, and it is declared that this purpose 
is no broader than the authority to fix maximum prices 
when deemed necessary to protect consumers against 
unreasonably high prices heretofore sustained by the 
Court in Sunshine Anthracite Coal Co. v. Adkins, and 


other cases cited and summarized. 


{s to the second of the above enumerated questions, 
whether Congress may lawfully limit a person accused 
of a breach of the Act to the special procedure pr 
scribed in the Act, it is pointed out that the procedure 
consists of the filing of a protest within ninety days after 
the issuance of the regulation protested, the review of 
the Administrator's decision on such protests by the 
special Emergency Court of Appeals with the right of 
review of the decision of that court by the Suprem« 
Court. Provisions of the statute are quoted, relevant 
decisions are cited and analyzed and the conclusion of 


the Court on this point is stated as follows: 


Congress, in thus authorizing consideration by the district 
court of the validity of the Act alone, gave clear indication 
that the validity of the Administrator's regulations o1 
orders should not be subject to attack in criminal prose 
cutions for their violation, at least before their invalidity 
had been adjudicated by recourse to the protest procedure 
prescribed by the statute. Such we conclude is the correct 


construction of the Act. 


The third question is then taken up, namely, th 
challenge of the accused that the provisions of the Act 
deprived the accused of the opportunity to attack the 
Regulation in a prosecution for its violation and thus 
deprived them of the due process of law guaranteed by 
the Fifth Amendment. On this point, the Cuier Justict 
Says: 


Inflation is accelerated and its consequences aggravated 
by price disparities not based on geographic or other rele 
ant differentials. The harm resulting from delayed or un 
equal price control is beyond repair. And one of the 
problems involved in the prevention of inflation by es 
tablishment of a nation-wide system of price control is the 
disorganization which would result if enforcement of price 
orders were delayed or sporadic or were unequal or con 
flicting in different parts of the country. These evils might 
well arise if regulations with respect to which there was full 
opportunity for administrative revision were to be made in 
effective by injunction or stay of their enforcement in ad 
vance of such revision or of final determination of their 
validity 

Congress, in enacting the Emergency Price Control Act 
was familiar with the consistent history of delay in utility 
rate cases. It had in mind the dangers to price control as a 
preventive of inflation if the validity and effectiveness of 
prescribed maximum prices were to be subject to the 
exigencies and delays of litigation originating in eighty-five 
district courts and continued by separate appeals through 
eleven separate courts of appeals to this Court, to say noth 
ing of litigation conducted in state courts. 


Congress sought to avoid or minimize these difficulties by 
the establishment of a single procedure for review of the 
\dministrator’s regulations, beginning with an appeal to 
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Unlik nost pel il Statutes and ou f, 
I can b letermined only by inl \ 
) see Dou v. ¢ / ) } | 
| sent statute provides a mode of t 
regulation by an independent admin Dl rie 
There is no constitutional require: 
nade in one tribunal rather lan in » long 
tne! is an Opportunity to be heard ane V 
cn ishies th demands I prov - 
ere And ire pointed to no pri I I 
vision of the Constitution hich preciu ( I I ) 
king criminal the violation ol a! 
ym, by on 10 has failed to avail leq st 
eparate procedure for the adjudicatio 
| a aie lidec . ; . . . 
ch preciu prac ( in é 
pil ting the trial tor violations Of an 7 
tion by ¢ ng the determina 1 mn 
validity to the agen hich createc ( 
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violations. Su 1 requirement pt 
mal ISSUC 
Concluding the opinion, the CHIEF | : — 
In the exercise of tl quit 1 ] 
ency Court of Appeals to test the valid | 
i I ae {ria Ss not ndato » 
\mendmen Not 1€1 \ 
present crim proceeding of the 1 
SIX Amendme! rial by a 
district where the crime was comm! ‘S 
quirements ol due p! cess Which art ( I 
vuld 1 l viola nn ) . 
| nadic irgca violation ‘ 
e district yt I nd the q stion . 
i¢ COm{ ¢ crit l ch 
id defined by Congress, na | 
I Statu ) l | disobedience 
pron ulgated b \ s ilo 
» the yur 
Mi Justice ROBERTI filed a diss I H 
declared his convi ym that “tl \ yns 10 
ally delegates legislatiy power to \ ! ) 
that the standards prescribed were not ntly } 


and that tl method and extent of 


prescribed by did not etl 


transgression of those standards 
also filed a d oO inion 


MURPHY joined lissentin 


opinion declared “agreement with Court’s con 
lusions upon tn substantive issues ) Ste I 
ibility to believe that the trial mn ) ynstitt 
la 
tional requl Cmcnts 
[he case was argued by Mr. Joseph K Yak 
and by Mr. Leonard Poretsky and Mr. \ H. | 
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Administrative Law—Rent Regulation—Review 


of Administrative Action 


The provisions of the Emergency Price Control Act of 1942 


xing maximum 


limits for rent are not unconstitutional. 


O. P. A., v. Willingham, et 

Adv. O 626: 64 Sup Ct Rep 641 

ek 4238. (D 164, argued January 7 and 
brou Georgia court to restrain 
certa rders under the Emergency 
Act o 42 on the ground that the 


sions upon which they 


il \ temporary in 

ssued f te vhereupon the Ad 
Ol I the federal district 

t to § O5a of the Act, to restrain 
state proceedings The 
5 \ nistrator’s action on 
tI orders and the provi 

rested wel unconstitu 
cas ken to the Supreme Court 
i nt of the district court 
r} ' yf the Court was delivered 
1) ‘ H] ypens the discussion by 

. sions of the statute He 


Wheneve1 


ent t! , ction 1s neces 


Urposes of this 
rth the necessity 
nee to. the stabiliza 
se-area housing 
nse rental area.” 
' , 1] \dministrator issued 


! ioht areas in vari 


irea leclaration stated that hous 
in those areas because 
is necessary ind prope 
ite the purposes of the 
Ls It also con 
rsuan to th Act, that 


iccommodations on 


for such accommoda 

it date I} ecommenda 

tl provisions of 

lays after April 28, 1942, 

t it I stablized on 

stat i dministration, the Ad 
uicht f maximum rent regulation No. 
July | 2, establishing the maximum 
US those defense areas including 

ia. It) 1 that whe rents had not been 
S( activities had resulted 

ibout April 1, 194] 

fixed for housing 

) \pi |, 1941, at the rents 
ut date. Within sixty 


days after final action of the rent director, the landlord 
was given leave to file an application for review by the 
regional administrator and then to file a protest with 
the Administrator for review of the action of the 


rental ofhce 


In June, 1942, the rent director gave written notice 
that he proposed to decrease the maximum rents for 
three apartments owned by appellant, which had not 
been rented on April 1, 1941, but were rented in the 


summer of that year on the ground that the amounts 


charged and received were in excess of those generally 
prevailing on April 1, 1941, in that area for com 


parable accommodations. 


Objections were filed to the proposed action and thi 


director gave notice that he would proceed to orde 


a reduction of the rentals. Before that was done the 
action was begun in the Georgia court. In analyzing 
the fundamental question involved Mr. Justice DouGLAs 


Says 


I. We are met at the outset with the question whethe: 
the District Court could in any event give the relief which 
the Administrator seeks in view of § 265 of the Judicial 
Code (36 Stat. 1162, 28 U. S. C. § 379) which provide s that 

Che writ of injunction shall not be granted by any court 
of the United States to stay proceedings in any court of a 
state, except in cases where such injunction may be author 
ized by any law relating to proceedings in bankruptcy 
We recently had occasion to consider the history of § 265 
and the exce ptions which have been engrafted on it 
In that case we listed the few Acts of Congress passed since 
its first enactment in 1793 which operate as implied legis 
lative amendments to it 14 U. S. pp. 132-134 There 
should now be added to that list the exception created by 
the Emergency Price Control Act of 1942. By § 205(a 
the Administrator is given authority to seek injunctive 


the appropriate court (including the federal district 


relief in 
courts) against acts or practices in violation of §4, e.g 
the receipt of rent in violation of any regulation or order 
under §2. Moreover, by § 204(d) of the Act one who 
seeks to restrain or set aside any order of the Administrato 


or any provision of the Act is confined to the judicial review 


granted to the Emergency Court of Appeals, which w 
created by § 204 (c) and to this Court As we recently held 
in Lockerty v. Phillips, 319 U. S. 182, 186, 187, Congress 
confined jurisdiction to grant equitable relief to that narrow 
channel and withheld such jurisdiction from every other 
federal and state court. Congress thus preempted juris 
diction in favor of the Emergency Court to the exclusion 


of state courts Ihe rule expressed in § 265 which 

designed to avoid collisions between state and federal 
authorities (Toucey v. New York Life Ins. Co., supra) thus 
does not come into play The powers of the District Court 


under § 205(a) of the Act and § 24(1) of the Judicial 
Code are ample authority for that court to protect the 
exclusive federal jurisdiction which Congress created 


In answer to a contention that Congress could not 
constitutionally withhold from the courts of the states 
jurisdiction to entertain suits attacking the Act on con 


stitutional grounds, Mr. Justice DOUGLAS says 


But we have here a controversy which arises under the 
Constitution and laws of the United States and is there 
fore within the judicial power of the United States as 


ORS 
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defined in Art. III, § 2 of the Constitution. Hence Congress 
could determine whether the federal courts which it es 
tablished should have exclusive jurisdiction of such cases 
or whether they should exercise that jurisdiction concur 
rently with the courts of the states. . Under the present 
Act all jurisdiction has not been withheld from state 
courts, since they have concurrent jurisdiction over all 
civil enforcement suits brought by the Administrator 
But the authority of Congress to withhold all 


$2905 («¢ g 
jurisdiction from the state courts obviously includes the 
power to restrict the occasions when that jurisdiction may 
be invoked. 


similarity of the constitutional 


Reverting to the 
questions involved in the rent control provisions of 
the Act to those involved in the regulation of comr.oce ty 
prices, Mr. Justice DOUGLAS says 


The considerations which support the delegation of 
authority under this Act over commodity prices (Yakus \ 
United States) are equally applicable here The power to 
legislate which the Constitution says “shall be vested” in 
Congress (Art. I. § 1) has not been granted to the Admini 
of the Act has made clear its 
In §2(b) it has defined 


strator. Congress in § 1 (a 
policy of waging war on inflation 
the circumstances when its announced policy is to be de: 
clared operative and the method by which it is to be 


performance ol 


effectuated Those steps constitute the 


the legislative function in the constitutional sens¢ 


Congress has directed that maximum rents be fixed in 
those areas where defense activities have resulted or threaten 
to result in increased rentals inconsistent with the purpose 


of the Act And it has supplied the standard and the bas« 


period to guide the Administrator in determining what 
the maximum rentals should be in a given area 
. . . 


The question of how far Congress should go in filling in 
the details of the standards which its administrative agency 
is to apply raises large issues of policy We recently stated 


in connection with this problem of delegation, ‘““The Con 


stitution, viewed as a continuously operative charter of 


government, is not to be interpreted as demanding the im 
possible or the impra¢ ticable In terms of hard-headed 
practicabilities Congress frequently could not perform its 
functions if it were required to make an appraisal of the 
myriad of facts applicable to varying situations, area by 
area throughout the land, and then to determine in each 
case what should be done. Congress does not abdicate its 
functions when it describes what job must be done, who 
must do it, and what is the scope of his authority. In 
our complex economy that indeed is frequently the only 


way in which the legislative process can go forward 


. * * 


Ihe Administrator on the denial of protests must inform 
grounds upon which” the decisio1 
is based and of any “economic” data and other facts olf 
which the Administrator has taken official notice. § 203(a 

These materials and the grounds for decision which they 
furnished are included in the transcript on which judicial 
review is based. § 204 (a We fail to see how more could 
be required (Taylor v. Brown, 137 F. 2d 654, 658-659) unless 
we were to sav that Congress rather than the Administrator 
should determine the exact rentals which Mrs. Willingham 


the protestant of the 


might exact 
In regard to the adequacy of provisions for the 


review of the rent regulation orders, reference was made 


URb 


to the opinion in the Yakus case, reviewed in thi 


issue, as to the control of commodity prices, it 
declared that the principle announced in the case « 
Referens 


passed during the Firs 
| 


Yakus v. United States, supra, controlled 


is also made to the statute 
World War for the regulation of rates in the Distri 
of Columbia and to the decisions of the Court sustail 


ing that statute and to other cases. 


In regard to due process, Mr. Justice DOUGLAS says 


Language in the cases that due process requires a hearin 
before the administrative order becomes effective is t 
be explained on two grounds. In the first place the statute 
there involved required that procedure 


Secondly, as we have held in Yakus v. United State 
supra, Congress was dealing here with the exigencies o 
war time conditions and the insistent demands of inflatio 


control Congress chose not to fix rents in specified are 


or on a national scale by legislative fiat. It chose a metho 
designed to meet the needs for rent control they migl 


arise and to accord some leeway for adjustment within th 


formula which it prescribed At the same time the pre 
cedure which Congress adopted was selected with the vie 
of eliminating the necessity for “lengthy and costly tria 
with concomitant dissipation of the time and energies 

ill concerned in litigation rather than in the common wa 
effort.” 


| he opinion closes as follows: 


We fully recognize that “even the war power does n 
remove constitutional limitations safeguarding essentia 
liberties.” . .. But where Congress has provided for judicia 
review after the regulations or orders have been made 
effective it has done all that due process under the war 
emergency requires. 

Other objections are raised concerning the regulations o 
orders fixing the rents. But these may be considered onl 
by the Emergency Court of Appeals on the review provide: 
by § 204 
Mr. Justice RuTLepce filed a separate concurring 
opinion expressing views similar to those expressed by 


him in the Yakus and Rottenberg cases 


Mr. Justice Roperts filed a dissenting opinion. H 


states the reasons for so doing as follows: 


I should be content if reversal of the District Court’ 
decision were upon the ground that that court lacke 
power to enjoin prosecution of the appellees’ state cour 
suit. The policy expressed in § 265 of the Judicial Code 
applies in this instance. Moreover, if the provision of 
§ 204 (d) of the Emergency Price Control Act is valid, the 
lack of jurisdiction of the state court could, and should 
have been raised in that court and review of its rulin 
could have been obtained by established means of resor 
to this Court. Since, however, the court has determine: 
that the District Court acted within its competency in en 
joining further prosecution of the state court suit, othe 


issues must be faced. 

He challenges what he calls “the appt llees’ principa 
delegation 0 
legislative power to an officer. He 
regards the Act as clearly abdicating legislative actior 


contention,’ the unconstitutional] 


administrative 
and delegating to the Administrator the power t 
regulate rents. He follows the provisions of the A 
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REVIEW OF RECENT 
detail and declares it each of the things which 
Emergency Price Co 1 Act authorizes the agency 
the Administrat lo, necessarily involves the 
iking of law. His p mn, perhaps, is best illustrated 
th following qi I 
1 am tar from urgit n the present war emergency 
nts and prices hall 1 controlled and stabilized. But 
lo insist that, ¥ var, there exists no necessity, 
1 no constitutior | r, for Congress’ abdication of 

gislative power al é ssion to an executive official 
e function of mak nd repealing laws applicable to 
tizens of the Ur St 
He parallels this th the Schechter case and 
ports his dissent hat was said by the Court in 
case As to tl i f the judicial review 
wided by the Ac eclares that the grant of 
il review is illusory, and refers to his opinion 
he Yakus case tor at oration of his position 
lhe case was arg by Mr. Paul A. Freund fo 
IPA and by Mr. Cha |. Block for Willingham 


mergency Price Control Act of 1942—Regulation of 


Public Utility Rates—Intervention in Proceedings 


Before State Commissions 


Under this Act the power to regulate the rates of common 
irriers and other public conferred upon the 
ice Administrator, but is left to be exercised in accordance with 
reviously existing law. 

Upon intervention by the Price Administrator and the Director 
f Stabilization in proceedings before appropriate regulatory 
odies the latters’ rules of practice are held to govern the inter- 
ention, and the Price Administrator and the Director may not 
ympel an enlargement of the issues in the case contrary to the 
pplicable rules of practice 


M. Vinson, D 


utilities is not 


Washington 


Light Cor RR | Ady Ops 646: 64 
Ct. Rep. 7 l S. Law Week 4256 No. 396, 
d February | +, decided March 27, 1944 
he Director of Econo Stabilization and the Price 

ninistrator wel certiorari to review a rat 


of the Public lI Commission of the District 
Columbia. The D ind the Administrator had 
rvened before ( ission and appealed from 
wrder to the Dist Court which set aside the orde 
irbitrary and 1 The Court of Appeals reversed 


lhe Commissio ited by Act of 


Commission 


Congress 1n 


Existing statu st the with cus 


and services of publi 
I 


iry powers ) 


} 


edings the Commission 


ingement involving a rate 


to be adjusted illy by adding net property 
litions at cost, a return, and a rate of accrual 
etirement res the light of which the rates 
le company we be adjusted annually. At the 
ption of the p tes were reduced by some 
10.000 annually i seq nt hearings resulted 
ate reductions il year after 1935, except in 

ind 1941, whe: inges were made. In March, 
2, a further investi was ordered resulting in the 
ince on July 21,19 f a notice of hearing as to rates 

‘1 \ 1 
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which were to become effective September 1, 1942, unde: 
the sliding scale arrangement. The Price Administrator 
was allowed to intervene and was represented at a 
prehearing conference and at all hearings up to then 
close on September 14, 1942. Later, the proceedings 


were reopened and were again closed after the Ad 


ministrator had participated and filed a second brief. 


Che Emergency Price Control Act, § 302 (c) provides 
that nothing in it shall be construed to authorize the 
regulation of rates charged by any public utility. The 
Stabilization Act, however, prohibits any utility from 
making any general increase of rates or charges in effect 
September 15, 1942, without giving the President's agent 
the right to intervene in the proceeding. 

The Commission's rules, however, provide that th 


granting of an intervention shall not be effective to 
change or enlarge the issues in the proceedings except 
where such change or enlargement is expressly requested 
by the intervenor and is expressly granted by the Com 
after all 


heard on the question. After the intervention was al 


mission parties have had opportunity to be 
lowed, the Commission afforded the intervenors an op 


portunity to present additional evidence as to the 
inflationary effect, if any, of the increased rates author 


The 


renewed a 


ized by the Commission’s order. Administrator 


however, offered no witnesses but motion 
previously made that the proceedings be reopened with 
out restrictions as to the type of evidence to be presented 
and that the order be vacated. The proceedings wer« 
closed for the third time without the offering of any 
testimony as to the national economic policy developed 
under the Price Control Act and the effect thereon of the 


increase of rates of public utilities. 


On certiorari the Supreme Court, in an opinion by 
Mr. Justice Roperts, affirmed the ruling of the Court of 
\ppeals, which had sustained the Commission 


In discussing the issues, the Court first points out 
that the statute, though allowing intervention by the 
President's agent, does not purport to confer greater 


rights on an intervention of that character than an 


intervention by others would have. In this connection 


Mr. Justice ROBERTS says: 


Evidently Congress intended to grant the Administrator 
plenary control over commodity prices, since they generally 
were not the subject of local regulation, but in both the 
original Act and the amendment, as this Court has recently 
said in Davies v. Bowles, No. 112, October 
1943, was careful “to avoid paralyzing or extin 
guishing local institutions.” Thus it limited the right of 
the Executive to notice by the utility and the utility's 
consent that the Executive might be heard by the regula 


tory body having final authority in the premises 


Warehouse Co 


Term 


If the petitioners were admitted as intervenors by a state 
District 
might, of course, be admitted to 


commission, or by the Commission, which is a 


respondent here, they 
participation in the proceeding upon reasonable terms 
ind one of the most usual procedural rules is that an inter 
venor is admitted to the proceeding as it stands, and in 
respect of the pending issues, but is not permitted to en 
large those issues or compel an alteration of the nature of 
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Sherman Act—Price Control Arrangements Between 


an Exclusive Distributor and Wholesalers and 
Retailers—Miller-Tydings Act 


Under the Sherman Act, though the distributor of unpatented 


ticles may select the persons to whom he sells and exclude 
ose he pleases, and may fix prices satisfactory to himself, he 


1y not project his power over prices upon resale. The distributor 
1 trade-marked article may not lawfully limit by agreement 
price at which, or the persons to whom his purchaser may 


sell, except as permitted by the Miller-Tydings Act. 


Fair Trade agreements for the control of prices, otherwise 


wful under the Miller-Tydings Act, may be nullified in proceed- 
gs under the Sherman Act if they are part of a scheme or 


spiracy illegal under that Act, and the abolition of the entire 
gal arrangement cannot be adequately accomplished otherwise. 


ted States v Ba I ml VU} { Company, 
l d. Adv. Ops Ss Ct. R 805; U.S. Law 
k 4300. (Nos. 62 f irgued Dec ver 8, 1943, 
\pri ) 

es re direct ym the District Court 
ch had entered ad vainst Soft-Lite Lens Com- 
ind certain of its s to restrain violation of the 
in Act. Th s are that Bausch & Lomb 

il Compa S ite Lens Company and 
fiicers combined ispired to restrain trade 
ink-tinted lenses sses, contrary to Sections 
1 3 of th Act plaint was sustained as to 
Lite and its off was missed as to Bausch 
» and its o () ppea the Supreme Court 
ified the dec i Soft-Lit ind, as modified, 
opinio1 Mr. Justice Rreep, details 
selling arrange tween Bausch & Lomb as 
acturer O sive sale of the Soft-Lit 

s to the Soft te | pany and tl rrangements 
Soft-Lite mai t] holesalers and re 

S ) lis ses and the control 
ices. Th fects t irrangements in relation 
Sherman A iri the judgment of 
District Co that Soft-Lite had 

t \ 

I Ss wl l 

d retailer 

Soft-l I nto so-called 

5 oreement tical retailers ich provide 
id tailer ienses I to the public 
customer;rs 

CS s \ ik SC il solt I ite¢ 

lesignat d 
‘ | ( in tit 
1944 Vol 


(d) by entering into agreements with wholesale customers 
which fix the prices at which said wholesalers shall sell 
Soft-Lite lenses and blanks; (e) by entering into “Fan 
Trade” resale price maintenance contracts with said whol 
salers as an integral part of the illegal distribution system 
of Soft-Lite blanks and lenses; and (f) by enforcing the 
iwreements set forth in subdivisions (a) through (e) of this 
pal ig! iph 
Ihe reference in the District Court's findings to “Fai 
rade” resale agreements is to agreements made afte 
enactment of the Miller-Tydings Act which amends the 
Sherman Act to permit minimum prices for the resal 
of commodities bearing the trade-mark of the distributor 
in states where contracts of that description are legal in 
respect of intrastate transactions, the effect of the Miller 
I'ydings Act being to permit agreements in those states 
in respect of interstate commerce. 


In approaching the legal questions involved, the 


Court remarks that its task is simplified by the appel 
lant’s recognition that the retail license provisions 
binding dealers to sell at locally prevailing prices and 


only to the public constitute illegal restraints. This 


left for the Court, chiefly, the question of the scope ol 
hie decre¢ 


\s to the arrangements with wholesalers, Soft-Lit 
urged that it was within its legal rights in refusing to 
sell to wholesalers who would not resell at prices fixed 
by Soft-Lite. Mr. Justice Rerp points out in this con 
nection that while Soft-Lite may sell to wholesalers at 


prices satisfactory to itself, it may not control prices at 


which the wholesaler sells to its customers. The applic 


} 


ible rule is stated in the following language: 


Soft-Lite is the distributor of an unpatented article It 
sells to its wholesalers at prices satisfactory to its¢ lf. Beyond 


that point it may not project its power over the prices of 


its wholesale customers by agreement A distributor ol 
1 article may not lawfully limit by agreement 


express O1 implied, the price at which or the persons to 


i trade-marke 


whom its purchaser may resell, except as the seller moves 


along the route which is marked by the Miller-Tydings 
} 
I 


Act Even the idditional protection of a copyright, 
or of a patent add nothing to a distributor’s powe1 
to control prices of resale by a purchaser. The same th 


is true as to restriction ot customers 


Soft-Lite, relying upon certain priot decisions of the 
Court, urged that a simple refusal on its part to sell to 
customers who will not resell at prices fixed by it is 
permissible under the Sherman Act. The cases cited 
were examined and found to be inapplicable. Support 
ing the decree against the arrangement with the whole 
salers, the Opinion continues: 


So far as the wholesalers are concerned, Sott-Lite and 
its officers conspired and combined among themselves and 
with at least some of the wholesalers to restrain commerce 
by designating selected wholesalers as sub-distributors ol 
Soft-Lite products, by fixing resale prices and by limiting 
the customers of the wholesalers to those recommended by 
the wholesalers and approved by Soft-Lite—all in violation 
of the Sherman Act This finding justifies the order direct 
ing cancellation of the wholesale arrangements and cessation 
by Soft-Lite of systematic price suggestions. Whether this 


CONSpIracy ind combination was achieved by agreement Or 
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by acquiesence of the wholesalers couple th assistance 

in effectuating its purpose is tmmater 

Objection 1s also made to the decre because lilt nul 
lifies resale price maintenance contracts mad with 
wholesalers under authority of the Miller-Tydings 
amendment. Overruling this objection, the Court 
Says 

Ihe District Court said that these conu s “came into 

existence as a patch upon an llegal system distribution 

und as an integral part of that system \s some wholesales 

do certain cutting and edging work on the blanks for sal 


themselves 


to retailers who do not do this grinding for 

the “Fair Trade” contracts for fixing resale prices appl 
only to those sales, known as “stock sale where the lenses 
and blanks are resold in the same form in which they come 


from Soft-Lite. ... We think that where a distribution sys 


tem exists, prior to the making of such price maintenance 


contracts, which is illegal because of unallowable price-fix 


ing contracts and where that illegality necessarily persists in 


part because a portion of the resales are not covered by 
the “Fair Trade” contracts, as just explained, subsequent 
price maintenance contracts, otherwise valid, should b« 
cancelled, along with the invalid arrangements, in orde: 
that the ground may be cleansed effectually from the vice 
of the former illegality. Equity has power to eradicate 


} 


the evils of a condemned scheme by prohibition of the 


use of admittedly valid parts of an invalid whole 


Ihe decree was modified by striking out certain pro 


visions thereof requiring the defendant to submit re 


ports to the Department of Justice with respect to any 
matters contained in the judgment as from time to time 
necessary for its entorcement. 


might be the purpose of 


The government sought to have the decree extended 
against Soft-Lite so as to require it to file with the Court 
a written instrument providing that it will sell its prod 
uct without discrimination, to any person offering to 
L his would of course, 


pay cash therefor deprive Soft 


Lite of its privilege of selecting its customers and the 


i and he nce deni S 


Court refuses to destroy this privilegé 


the extension as requested by the government 


~ 


Commenting on this, Mr. Justice REED says: 
The 


restraints of commerce 


Sherman Act is intended to prey unreasonable 
The Clayton amendment, 38 Stat 
731, outlawed agreements with customers which restricted 
the customer from dealing wit 
of the seller 
recover threefold damages. The 


h the products of a competitor 


Persons injured by unlawful restraints may 


federal courts have juris 


diction of suits to enjoin violations. (¢ has been 


Ongress 


liberal in enacting remedies to enforce the anti-monopoly 


Statutes. But in no instance has it indicated an intention 
to interfere with ordinary commercial practices. In a 
business, such as Soft-Lite, which deals in a specialty of 


a luxury or near-luxury character, the right to select its 


1 


customers may well be the most essential factor in the 
maintenance of the highest standards of service. We are 
as the District Court apparently was, loath to deny to 


Soft-Lite this privilege of selection. We have no reason 
that Soft-Lite will 


requirements of the decree 


conform meticulously to the 


When it 


to doubt 
is shown to the trial 


court that it has not done so will be an appropriate time 
for the Government to urge this addition to the decree 
Ihe Court was evenly divided as to the dismissal of 


the complaint against Bausch & Lomb 
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Mr. Justice JACKSON did not participat 


Mr. 


C,overnment 


Assistant Attorney Get 
and by Mr. Whitin 


The case was argued by 


eral Berge for the 


North Sevmour for Soft-Lite. 


Fair Labor Standards Act—Definition of “Work” and 
“Workweek”—Portal to Portal Pay in Iron Mines 


and “workweek” are not precisely 
defined. Upon the record in this case it is held that traveling 
of miners in iron mines between the portal and the working 


face is “work” and that time spent in that travel constitutes part 


“work” 


Under this Act 


of the “workweek” and is compensable as such. 

Tennessee Coal, Iron Railroad Company v. Mus 
oda Loan N 123, et et al.; Sloss-Sheffield Stee 
Tron v. Sloss Red Ore Local No. 10 tc., et a 
Republic Steel v. Raimund Local No. 121, etc. et al 
88 L. ed Adv. Ops 610, 64 Sup. Ct. Rep O98; | S. Law 
Week 4230. (No. 409, argued January 15 and 14, d 

cided March 27, 1944). 

Phe portal to portal pay question in ain iron 
ore mines is passed on in this case under the Fair Labor 
Standards Act. The employers, iron ore mining com 
panies, brought actions for declaratory judgment to 


determine whether time spent by iron ore miners travel 


ing under ground in mines to and from the “working 


face’ constitutes work o1 employment fon which com 


pensation must be paid under the terms of the Act 


Certain unions and their officials, representing em 
ployees, were named as defendants and _ th Ad 
ministrator of the Wage and Hour Division of the 
Department of Labor intervened. It was conceded that 
if the underground travel constitutes work, the statutory 


maximum workweek was exceeded and overtime should 


be paid for at one and one-half times the regular rat 


After extended hearings, the District Court found 
that travel time “bears in a substantial degree every 
indicia of the worktime: supervision by employer 
physical and mental exertion, activity n ssary to be 


} 


performed for the employers’ benefit and 


peculiar to the occupation ol mining 


fore, that underground travel time, as well as time spent 


obtaining and returning tools, lamps and carbide and 
checking in and out, must be included in the work 


we ek. 


modified the judgment 


Ihe Circuit Court affirmed as to travel time but 


to exclude time spent in activity 


at the surface. 


On certiorari this ruling was affirmed by the Supreme 


Court by a divided bench. Mr. Justice Murpny delivered 


the prevailing opinion. In considerable detail the 


opinion describes the characteristics of the unde 


ground travel. The employer’s supervision is noted; the 


considerable hazards incident to the travel are stressed; 


and the offensive conditions under which it must take 
place are also alluded to 
In approaching the determination olf egal ques 
P} 5 icval ju 


] 


tion, the opinion points out that the issue involved 
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an be solved only by discarding formalities and adopt- 


ng a realistic attitude, and by recognition of the fact 
hat human beings are being dealt with under a statut 
remedial in purpose and intended to secure to the 


orkers the fruits of their toil and exertion. Interpreting 


the statute in its application to the present case, Mr. 
Justice MurpuHy states 

| Such a statute must no nterpreted or applied in a 

narrow erudging manne! Accordingly we view Sections 

| a), 3(g) and 3(j) o \ct as necessarily indicative 

of a Congressional inten to guarantee either regular 

or overtime compensation for all actual work or employ 

ment. To hold that an employer may validly compensate 

his employees for only a fraction of the time consumed in 

actual labor would be inconsistent with the very purpos« 





and upon collec tive 


travel 


and structure of those sections of the Act It is vital, of 
course, to determine first the extent of the actual work 
week. Only after this is done can the minimum wage 
and maximum hour requirements of the Act be effectively 
applied. And, in the absence of a contrary legislative 
expression, we cannot assume that Congress here was 


referring to work or employment other than as those words 
5 


re commonly used—as meaning physical] or mental exertion 


(whether burdensome o controlled or required by 


the employer and cessarily and primarily for 


the benefit of the 


pursu¢ rie 


employer and his business 


Viewing the facts of this case as found by both courts 


below in the light of the foregoing considerations, we are 


unwilling to conclude that the underground travel in 


construed as work or 


The exacting 


petitioners’ iron ore mines cannot be 
employment within the meaning of the Act 
shafts stand as mute, 
and to the 
physical and mental exertion 
limb. 


entirely on petitioners’ 


and dangerous conditions the mine 


unanswerable proof that the journey from 


portal involves continuous 
as well as hazards to life and And this compulsory 
travel and is at 


all times under 


occurs property 


their control and supervision 


Such travel, furthermo is not primarily undertaken fon 


the convenience of the ners and bears no relation what 


ever to their needs or to the distance between their homes 
amd the mines. Rather the travel time is spent for the 
benefit of petitioners al their iron ore mining operations 
The extraction of ore from these mines by its very nature 


necessitates dangerou in petitioners’ underground 


shafts in order to reach the working faces, where production 


actually occurs Such hazardous travel is thus essential to 
petitioners’ productio It matters not that such travel 
is, In a strict sense n-productive benefit. Nothing in 
the statute or in reasol mands that every moment ol 
an employee's time devoted to the service of his employe 
shall be directly productive Section 3(j) of the Act 
expressly provides that it is sufficient if an employee is 


engaged in a process ccupation necessary to produc tion 


Hence employee s eng n such necessary but not directly 
productive activities tching and guarding a building, 
waiting for work, and nding by on call have been held 

ecessary to production and entitled 


Iron ore miners travelling under- 


to be engaged in work 
to the benefits of the Ac 
less engaged in 
necessary to actual prod 


gue nae 


lal 


IADOI 


ground are no a “process or occupation” 


iction. They do more than “stand 


and wait s a fossorial activity bearing all the 
indicia of hard 
Che employers relied upon the custom in the industry 
bargaining agreements excluding 
workweek and argued that since 


time from the 


the Act contains no specific provision regarding unde 


ground travel in mines 





May 


Congress must have intended 


1944 VoL. 30 
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to perpetuate existing customs or leave the matter to 


However, 


involved lies within a narrow compass. 


should also be a workweek in law. 


future collective bargaining. This argument is rejected 
on the finding of the District Court against the existence 
of any such custom or collective bargaining agreements. 


the Court goes farther and concludes that 


prior customs and contracts are immaterial because, in 
the language of the opinion: 


he Fair Labor Standards Act was not designed to codify 
or perpetuate those customs and contracts which allow an 
employer to claim all of an employee’s time while com 
pensating him for only a part of it. Congress intended, 
instead, to achieve a uniform national policy of guarantee 
ing compensation for all work or employment engaged in 
by employees covered by the Act. Any custom or contract 
falling short of that basic policy, like an agreement to pay 
less than the minimum wage requirements, cannot be 
utilized to deprive employees of their statutory rights. 


Mr. Justice FRANKFURTER delivered a separate con- 


curring opinion emphasizing that the legal question 


He points out 


that Congress did not explicitly define “workweek” but 
left it to be determined by judicial proceedings. In view 
of the extensive evidence and the findings of both lower 
courts that the activities of the employees constituted 
part of their workweek, affirmance of the judgment was 


demanded. 


Mr. Justice JACKSON also delivered a separate concur 


ring opinion setting forth his view that apparently 
Congress intended that what was a workweek in fact 


In view of the con 


current findings of the lower courts he concluded that 
the ruling that travel time was part of the workweek 
seemed manifest and should be afhrmed on the control 


ling facts. 


Mr. Justice Roserts delivered a dissenting opinion 


in which the Cuier Justice concurred. The question 
presented and the proper legal approach to it are stated 


in this opinion as follows: 


The question for decision in this case should be ap 
proached not on the basis of any broad humanitarian 
prepossessions we may all entertain, not with a desire to 
construe legislation so as to accomplish what we deem 
worthy objects, but in the traditional and, if we are to 
have a government of laws, the esssential attitude of 
ascertaining what Congress has enacted rather than what 
we wish it had enacted. 

Much of what is said in the opinion, in my view, dis 
regards this fundamental function of the judicial process 
and relies on considerations which have no place in the 
solution of the issue presented. 

What did Congress mean when it said, in Sec. 7(a) of 
the Fair Labor Standards Act, that ‘““No employer shall . . . 


employ any of his employees . . . for a workweek longer 


than forty hours unless such employee receives com 
pensation” for overtime at a specified rate? No other 
issue is presented. 

The materials for decision are those to which resort 


always has been had in ascertaining the meaning of a 
statute. They are the mischief to be remedied, the pur 
pose of Congress in the light of the mischief, and the 
means adopted to promote that purpose. These are not 
obscure in this instance. 
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The case was argued by Mr. Nathan | Miller fo1 
Tennessee Coal, by Mr. Crampton Harris for Muscoda 
Local No. 123, by Mr. Solicitor General Fahy for Wage 
and Hour Division and by Mr. Bo n Burr for the 
lennessee Coal Co. and case submittec y Mr. E. I 
All, Mr. S. M. Bronaugh, and Mr. William B. White fo 
Sloss-Shefhield Steel & Iron Co., and by M [. F. Patton 
Mr. R. T. Rives and Mr. Borden B r Republic 
Steel Corp 


National Labor Relations Act—Duty to Bargain Col- 
lectively—Unfair Labor Practice in Interfering with 
Employees’ Designation of Bargaining Agent 


After a union had been selected by a majority of the employees 
in a bargaining unit as their exclusive representative, the majority 
shifted while negotiations were pending with the employer, and 
the new majority intimated to the employer that they would get 
out of the union if certain wage increases were granted. The 
employer granted the increases and then declined to negotiate 
further with the union, on the ground that it no longer 
represented the majority. The ruling of the Labor Board that this 
conduct on the part of the employer constitutes an unfair labor 
practice is sustained. 


Vi do P} oto Suppl ( j \ na I 


[his case presents questions as to whether the em 
ployer engaged in unfair labor practices contrary to 
8(1) and (5) of th National Labor Relations Act. 
Che employer recognized a labor union as the bargain 


ing representative of its employees. Some of the em 


ployvees thereafter approached the employer stating that 
thev were dissatisfied with the union and would abandon 
it if wages were increased. The employer negotiating 
with them without intervention of t inion, granted 
increases In Wages ind ther efused to recognize ol 
bargain with the union. The Board irged the em 
ploye) with unfair labor practi s and found that it had 
violated 8 (] ind y ) the Act Vv iIntertering 
with the exercise by the employees of their right to 
bargain collectively as guaranteed by § 7 of the Act and 
bv refusing to bargain with the union. The usual desist 
order was entered and the Circuit Court of \ppeals 
overruled the employe s contention t the union at 
the time of the alleged unfair labor p tices no longei 


represented the employ es ind li 


| complianc 
with the order. On certiorari, the Supreme Court al 
firmed in an order by the Cuter STICI 

The opinion reviews the findings of th Board whicl 
ire held to have been supported by evidence. It appears 
that eighteen of twenty-six employees in the bargaining 
unit had designated the union as their bargaining 
agent, and the union had been recognized as the ex 
clusive bargaining agent of that unit. A conference be 
tween the union repres ntatives ane employe was 
to be held on June 9, 1941, to bargain collectively as 
ivs before the con 


to an increase in the wages. Iwo < 


ference twelve employees, members of the union, ap 


IQ9 


pr 





mpl 


yached the manager and stated that they and six othe 








1 : . » Iie 
emplovees had no desire to b iong to t mmion 1 
: . yarga 
through their own efforts they could ol - 
creases, a list of which they submitted inagé Mi 
declined to discuss the union but said 1 ! vould Mi 
consider th wage increas with the con iVS presi n wl 
dent and asked the « uployees to return O yuu Q () discle 
, Q } y re} ft , ; 
une ¥ the manager, alter a conteren resi one Vv 
nt, met a commiutt i four of th ho nlove 
pl 
} ) 1 ry)? hed } ] +} thy ] 
had previously approached him and a i he the s; 
wages would be increased substantiall i quested phasi 
The committee conveyed this information to the oth repre 
employees who agreed to accept it. The co nittee th not j 
informed the manager of this, and that ployer revok 
elt that they did not need the union and woul rath nto 
int 
' } ' tif 1 ‘ ‘ 
stay out. The committee then notified the union la RUTI 
the employees no iongel desired the union to presen 1 
them. The union representative was into 1 later i oe 
the day by the employees attorney that ! inderstood po" 
that the union no longe! represented i mayorit Tt th a 
employees and he declined to negotiat l . r - 
stablished by an election that the unio1 lid represel col 
, f ont 
1 majority. However, the Board conclude it the en : 
itl 
ployees had not revoked thei designation 1 tn inion : 
as a bargaining agent before the wage in sseS Wel in 
D) oe he j luced bv 1 t m 
promused, that the increases were induce negotla 
co 
ms before repudiation of the union, tha 1CCIS1O1 f 
i Ol 
» LICTCas Wales Was induced by th I} ) s 11el in 
» get out of the union if the raises wel vranted, and i 
m 
that the detection from the union was induced by th De 
employer's dealing directly with the emplo es ag 
! in 
lhe Supreme Court in afhrming the judgment rejects ig 
th erounds of decision advanced by tl maiorit and o1 
oncurring opinions of the Circuit Cou nd accept 
he grounds relied upon by the Board. Th isis of tl 
Court's decision is thus x plained in th 0 lon fo 
The National Labor Relatio1 \ 
rt empio ) irgain co n 
presentatives nploye I oI 
I | 
xclusive s ) n Kc 29 | ‘S ( 
cts 1¢@ rie du ) I Y 
me! by ignol y | uno! is I iu ta 
irgaining rep! sentatis D\ evotiatil oO n 
mcerning wages tim nen Wa a 
union Wwe! p ing ind D 
ibandon = the iInlol promising 
violated § 8 (1 f the Act, which forl 
ae f 
rign ol ) s ) a 
presentatives yt thei ) chow 
That it is a violation 5 (101 
tive bargall g and an intringemen \ y1 817 
Iplo r to il v d_ th Daurgaining ! 194 
ootia ne \ t di dua | DlOY i ; 
i min oT re ) ves 
onditions Was I ognized ) I 5 COUI ( 





ibor Board, No. 67, 1943 Term acti 
pla 


Che Court reyects the contention < 1t10ne!} 
los 

it it would be equally an unfair labo Ctl to 
: rel 

fuse the vage in ises aS to @ I it 
. 10 
would influence tn employees to Sta 1! t nio! ; e1g 
ign 
stead of getting out As to this, th yPINIO! OINtS | 5 
} the 

yut that both <¢ ynsequences could b voided by the 
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REVIEW 


mployer following itory duty by refusing 
» negotiate with anyo ver than the designated 
yargaining agent 
Mr. Justice ROBER’ d without opinion 
Mr. Justice RUTLED« lelivered a dissenting opinion 
n which he emphasizes that the view that the record 
discloses is not that of ntermeddling employer but 
ye ho had sought t ye than meet the em 
ylovees ishes \ 1 and freely stated and at 
the same time to co the applicable law. Em 
phasis is yn point that the bargaining 
epresentat is nt, that the agency was 
not irrevocable, and t he employees had right to 
voke it and had revol yy taking the matter back 
o their own hands. | oration of this, Mr Justice 
RUTLEDGE says 
le | b selection, a 
ldor ilogous to the 
0 ! ] por t coupled with an 
I I le ) him who Pave 
\ nm may acquire 
1) yt ) e! those who 
hall he re to be exercised 
iK¢ l k h I wn hands 
(nad iS should be 
en to the union 
I ) t] resumption 
& leal the possibl. 
For t I iking back 
rf 1 mplover, not what he does 
I T sp 1 ( sor pressure 
mnfluer 1 the emplovees’ freely 
nade pt destroy the agency 
De no for ely through the 
i no EXIS ! holl xcludes the other 
nad I ch s to prevail the 
rent’s interest I principal's, the union’s 
th r ) ) 
» no nk ¢ ntended, b his legislation 
) rhyts 1 ling ) of the employees 
repres N quire a special form or mode 
r ending a « y any more than for creating 
\\ ( designated uniorr 
x lectively as long as, and 
I iS ) tl plovees of the unit 
n » its d \\ n } woOTItV Vv inishes by 
plovees tion, whatever form this may 
rk ae nmistakablv clear to the em 
ler duty to deal with 
f nD ration not to do 
’ i representative 
In / B ( bar v. National Labor Rela- 
ns B 1,88 | Ad Ops. 773: 64 Sup Ct. Rep 
gi7: &. Ss. J \“\ 130° No. 521, decided \pril 10 
1944 
The quest is whether the Board 
icted within its s thority in ordering the em 
ployer to barg ly with a union which had 
lost its mayorit I t] employer had wrongfully 
refused to bat 1! ce ippe irs that forty-five of 
eighty produ t1o1 1intenance employees had des- 
ignated a uniol bargaining representative, but 
the emplov » bargain. An election was 
May, 1944 Vi 
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scheduled but before it was held the employer cam 
paigned against the union whereupon the union with 
drew its petition for an election and filed charges with 


the Board alleging unfair labor practices. 


The Board, after hearings, found that unfair labor 
practices had been engaged in by the employer within 
of the Act. Meanwhile, 
left 


with only thirty-five of the eighty employees in the unit, 


the meaning of § 8(1) and (5) 


versonnel had changed so that the union was 
] 


being less than a majority. The Board, however, found 


that the union’s lack of a majority was not determinative 


of the remedy to be ordered and concluded that the 


only means by which a refusal to bargain can_ be 
remedied is an affirmative order requiring the employe 
to bargain with the union which represented a majority 


at the time the unfair labor practice was committed. 


Phe Circuit Court upheld the Board and on certiorari 
the ruling was sustained by the Supreme Court in an 
The view of the Court 


Justice BLACK 


opinion by Mi 
is indicated in the following portion of the opinion 
Board 


ind in similar cases by adopting a form of remedy which 
that 


That determination the has made in this case 


requires an employer bargain exclusively with the 
particular union which represented a majority of the em 
ployees at the time of the wrongful refusal to bargain despit: 
that union’s subsequent failure to retain its 
The well think that 


this type of remedy, but instead order elections upon every 


majority 


Board might were it not to adopt 


claim that a shift in union membership had occurred during 


pr weedings occasioned by an employer's wrongful refusal 


o bargain, racalcitrant employers might be able by con 
| e 


tinued opposition to union membership indefinitely t 


xostpone performance of their statutory obligation In 
| I g 


the Board’s view, procedural delays necessary fairly to 
determine charges of unfair labor practices might in this 
made 


way be the occasion for further procedural delays 


n connection with repeated requests for elections, thus 
providing employers a chance to profit from a stubborn 

That the 
idopting the remedy which it has 


refusal to abide by law sJoard was within its 


statutory authority in 


adopte d to 


of the Act 


forclose the probability of such frustrations 


seems too plain for anything but statement 


Contrary to petitioner's suggestion, this remedy, as em 


bodied in a Board Order, does not involve any injustice 
to employees who may wish to substitute for the particular 
union some other bargaining agent or arrangement Fon 


t Board order which requires an employer to bargain with 


i designated union is not intended to fix a permanent 


bargaining relationship without regard to new situations 


that may develop But, as the remedy here in question 


recognizes, a bargaining relationship once rightfully es 
tablished must be permitted to exist and function for a 
reasonable period in which it can be given a fair chance 


] 
' 


r;«o succeed 
The Curer Justice did not participate in No. 521 
Case No. 265 was argued by Miss Ruth Weyand for 

the NLRB and by Mr. William E 


Photo Supply Corporation 


Friedman for the 


Case No. 521 was argued by Mr. Alvin J. Rockwell fon 
the NLRB and by Mr. Benjamin E. Gordon for Franks 
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Constitutional Law—The Right of Citizens to Vote— 
The Extent to Which State Primary Elections are 
Governed by Law 

The Texas Constitution and statutes give to party primaries 
such a relation to the election of federal officers, imposes such 
duties on election officers and vests such civil rights in the 
citizens of the state that participation in the party primaries, by 
any other resident citizen otherwise qualified cannot be denied on 
the ground of color. Grovey v. Townsend is overruled. 

Smith v. Allwright, 88 L. ed. Adv. Ops. 701; 64 Sup 
Ct. Rep. 757; U. S. Law Week 4279 No. 51, argued 
November 10 and 11, 1943, decided April 3, 1944). 


Che petitioner, Lonnie FE Smith, a Negro citizen ol 
Harris County, Texas, was excluded from the right to 
vote at a Democratic primary for Democratic candidates 
for the United States Senate and House of Representa 
tives and for the Governor and other state officers. He 
brought suit against the election officials for $5,000 
damages, alleging the violation of Sections 31 and 43 
of Title 8 of the United States Code, in that he was 
deprived of rights secured by Sections 2 and 4 of Article 
I and the Fourteenth, Fifteenth and Seventeenth 
Amendments to the United States Constitution. The 
action was filed in the District Court of the United 


States for the Southern District of Texas. That court 
denied the relief sought and the Circuit Court of Ap 
peals afhrmed its action on the authority of Grovey \ 
Townsend, 295 U. S. 45. The Supreme Court granted 
certiorari to resolve a claimed inconsistency between 
the decision in the Grovey case and that of United 
States \ 313 U. §S. 299 


reversed in an opinion delivered by M1 


Classic, Che Supreme Court 


Justice REED. 


The provisions of the Constitution and statutes of 


Texas are first considered. They provide that “every 
person [with exceptions not here material] qualified 
by residence in the district or county ‘shall be deemed 
elections for United 


a qualified elector Primary 


States Senators, Congressmen and other officers are 
provided for by the statute and thereby the Democratic 
party was required to hold the primary. Of that 
REED says 


provision, Mr. Justice 


The Democratic party 
Court of that state to be a “voluntary association,” Bell 
v. Hill, 123 Tex. 531, 534, protected by Section 27 of the 
Bill of Rights, Art. 1, Constitution of Texas, from inter 
ference by the state except that 


f Texas is held by the Supreme 


“In the interest of fair methods and a fair expression 
by their members of their preferences in the selection of 
their nominees, the state may regulate such elections by 
proper laws.” P. 545. 

1932, the 


Democratic party, in a State Convention, adopted a 


The opinion recites that on May 24, 


resolution still in force, reading as follows 
Be it resolved that all white citizens of the State of 
Texas who are qualified to vote under the Constitution 
and laws of the state shall be eligible to membership in 
the Democratic party and, as such 
pate in its deliberations 


ire entitled to partici 


and it is said by virtue of the resolution the election 
ofhcials refused to permit the petitioner to vote. Of 


that situation Mr. Justice REED says 


294 


Texas is free to conduct her elections and limit he 


electorate as she may deem wise, save only as her action 
may be affected by the prohibitions of the United States 
Constitution or in conflict with powers delegated to 
and exercised by the National Government The Four 
teenth Amendment forbids a state from making or en 


forcing any law which abridges the privileges or immun 


ities of citizens of the United States and the Fifteenth 
Amendment specifically interdicts any denial or abridge 
ment by a state of the right of citizens to vote on account of 
color. Respondents appeared in the District Court and the 
Circuit Court of Appeals and defended on the ground that 


the Democratic party of Texas is a voluntary organization 


f 


with members banded together for the purpose of selecting 
individuals of the group representing the common politica 
beliefs as candidates in the general election. As such a volun 
tary organization, it was claimed, the Democratic party 

free to select its own membership and limit to whites partic 
ipation in the party primary. Such action, the answer 
asserted, does not violate the Fourteenth, Fifteenth o1 
Seventeenth Amendments as officers of government can 
not be chosen at primaries and the Amendments ar¢ 
applicable only to general elections where governmental 
Primaries, it is said, are 


officers are actually elected. 


political party affairs, handled by party not governmenta 


officers. 
Referring to a prior decision of the Court, Mr. Justice 
REED Says: 
The right of a Negro to vote in the lex primary 
has been considered heretofore by this Court rhe first 


case was Nixon v. Herndon, 273 U. S. 536. At that time 
1924, the Texas statute, Art. 3093a, afterwards numbered 
Art. 3107 (Rev. Stat. 1925 
Negro be eligible to participate in a Democratic Party 


declared “in no event shall 


primary election in the State of Texas Nixon was re 


fused the right to vote in a Democratic primary and 
brought suit for damages against election officers under 
R. S. § 1979 and 2004, the present sections 43 and 31 of 
Title 8, U. S. C 


that the denial of the franchise to Nixon violated his 


respectively It was urged to this Court 


constitutional rights under the Fourteenth and Fifteenth 


Without consideration of the Fifteenth 


this Court held that the action of Texas in denying the 


Amendments 


ballot to Negroes by statute was in violation of the equal 


protéction clause of the Fourteenth Amendment and 
reversed the dismissal of the suit. 
rhe opinion states that the statutory provision above 
referred to was reenacted by the Texas legislature, but 
that power was given to the State Executive Committec 
of a party to prescribe the qualifications of its members 
for voting or other participation; that the State Ex 


ecutive Committee of the Democratic Party adopted 


Democrats and none othe 


a resolution that whit 
might participate in the primary elections of the party 
Litigation followed and the Supreme Court declined to 
intervene on the ground that the Committee action 
was deemed to be state action and invalid as discrimi- 
natory under the Fourteenth Amendment. The test was 
said to be whether the Committee operated as a 
representative of the state in the discharge of the 
state’s authority, but the question of the inherent 
power of a political party in Texas “without restraint 
by any law to determine its own membership” was left 
open. Nixon v. Condon, 286 U. S. 73, 84, 85 


Mr. Justice Reep proceeded with the analysis of 
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er decisions which Ca tore the Court involving 
right ol Negroes to pa pate in primary elections 
hat stat At the cor sion of the examination ol 
BC CAaSCS Nh Justi REED SaVs 
| It m now be tak : vostulate that the right to vote 
| such a primary fot I on of candidates without 
crimin yn by the stat ke the right to vote in a gen 
election ht he Constitution By 
terms of the Fif \ dment that right may 
De abridged ) ) ccount of race l ndei 
| r Constitution, the é yrivilege of choosing his rulers 
not be denied State because f his color 
We are is brou imination of the qualifica 
! for Democrat | ectors Texas, to deter 
ne whether state private action has excluded 
Neoroes from part vat Despite Texas’ decision that 
exclusion is produ pI { 9 party action, Be 
H suf tedera for lemselves appraise 
e facts leadin mn. It is only by the per 
rmance of this oblig t a final and uniform in 
erpretation can be » the Constitution, the su 
ywveme Lay f the Lar 
The method employed | the election authorities ol 
lexas, under the statute provisions of that state, are 
examined, | 1 out that Texas requires 
lectors in a primary iv a poll tax and that every 


othe rw is¢ 


mary The 


erson who pays qualified is 


n acceptable vote) Statute re 


ures the election « yuT othcers of a party 
ncluding the coun e committee, the county 
airmen and other | ection officers, delegates 
» cOuNntY COonventiol listrict and state conven 
ions. No convention place in platform or resolu 
on any demand fo ! hi vislation without en 
lorsement by the ) i a primary and it 1s said 


Pexas thus directs on of all party officers.’ 





Summarizing this tion of the Texas primary 
svstem Mh Justi REI Says 
We think that t ! system for the selection ol 
party nominee ) ym the reneral election bal 
at makes the Dp t S required to follow these 
sla ed ' of the state in so far as it 
termines the | I primary election. The 
partv takes its char : state agency from the duties 
mposed upo! t ) f tutes the duties do not be 
une ma se they are performed 
political | 
‘ « * 
The United State tion le mera Its o7 
nic ] srants to al tizens a right to participate in 
the choice of el I ils without restriction by iny 
State because r 1 oTant to the people of the 
opportunity for t » be nullified bv a state 
hrough casting its ral process in a form which 
permits a private orgar ym to practice racial discrim 
nation in the election. Constitutional rights would be of 
little value if they could be thus indirectly denied 
Referring to a f ision of the Court, Mi 
istice REED says 
Phe pris le I pin a party may be is this 
Court said in ¢ / nsend, 295 U. S. 45, 55, no 
concern of a s but hen, as here, that privilege is 
lso the essentia hcation for voting in primary to 
ele nominees tf il election the state makes the 
action of the par ym of the state. In reaching 
May, 1944 Vo 
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this conclusion we are not unmindful of the desirability 


of continuity of decision in constitutional questions 
However, when convinced of former error, this Court has 
never felt constrained to follow precedent. In constitu 
tional questions, where correction depends upon amend 
ment and not upon legislative action this Court through 
out its history has freely exercised its power to reexamine 
the basis of its constitutional decisions. This has long been 
and this practice has continued to 
true when the 
believed erroneous is the application of a constitutional 
principle rather than an interpretation of the Consti 


tution to extract the principle itself. Here we are ap 


iccepted 


this day 


prac tice 


Chis is particularly decision 


plying, contrary to the recent decision in Grovey \ 
Townsend, the well established principle of the Fifteenth 
Amendment, forbidding the abridgement by a state of a 
citizen's right to vote 
Mr. Justice FRANKFURTER concurred in the result. 
Mr. Justice 


refers to what he said in the Southern Steam 


Grovey v. Townsend is overruled 


Roserts filed a dissenting opinion in 
which he 
ship Company case with respect to what he called “the 


present policy of the Court freely to disregard and to 


overrule considered decisions and the rules of law 


innounced in them He then takes up the judicial 


history which forms the background of Grovey \ 


Townsend, now overruled and says: 
The reason for my concern is that the instant decision, 


overruling that announced about nine years ago, tends 
to bring adjudications of this tribunal into the same class 
as a restricted railroad ticket, good for this day and train 
only. I have no assurance, in view of current decisions, 
that the not shortly be 
repudiated and overruled by justices who deem they have 


In the present term the court 


opinion announced today may 
new light on the subject. 
has overruled three cases. 

It is regrettable that in an era marked by doubt and 
confusion, an era whose greatest need is steadfastness of 
thought and purpose, this Court, which has been looked 
to as exhibiting consistency in adjudication, and a stead 
iness which would hold the balance even in the face of 


temporary ebbs and flows of opinion, should now itself 


become the breeder of fresh doubt and confusion in the 


public mind as to the stability of our institutions. 
The case was argued by Mr. Thurgood Marshall and 
Mr. William H 


Assistant 


Hastie for Smith. George W. Barcus, 


Attorney General of Texas, and Gerald C. 


Mann, Attorney General, as amicus curiae, by special 
leave of court; no appearance for respondents. 


Practice and Procedure—Federal Rules of Civil 
Procedure, (56 S. C.)—Summary Judgments 


Summary judgment is a procedural device to terminate 
litigation if on the pleadings and proof the controlling question 
is one of law only and there is no substantial question of fact 
to be decided by a jury. 

The Summary Judgment Rule (56 FRCP) permits affidavits, 
depositions, and relevant portions of the record to be filed 
and considered in the determination of whether or not the ques- 
tion is one of law or fact. 

In this case it was held that the trial court, and the reviewing 
court might consider and determine whether the affidavits offered 
by the defendant in support of the motion for summary judgment 
were sufficient to establish the contention that the defendant was 
entitled to a summary judgment in his favor, notwithstanding a 
verdict and other record evidence to the contrary. 

Sartor, et al. v. Arkansas Natural Gas Corporation, 


88 L.. ed., Adv. Ops. 597; 64 Sup. Ct. Rep. 724; U.S 
Law Week 4227. (No. 232, decided March 27, 1944.) 
The petitioners are owners of land in Louisiana. In 
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1897 they le ised the i! lands ror natura iS de veiopment 

to respondents. For brevity and clarity the petitioners 
! I 

will be here called lessors ind respondents 


The lease provides that lessor s be paid tl 
market price if the well tl i ) ighth but 
no less than three cents p 1000 feet. For many 
vears settlements were mac i nt rate Th 
suit was based upon th yntention that during tl 
latter part of the period, the marl is conside} 
iblv above three cent I} litigation ran along to 
i decade There were four adjudications including 
two trials in district court an lecisions by courts 
of appeal The litigation was fir determined in 
favor of the lessee on a1 t10n tor 1! ivy judg nents 
ind the question in the case is whether or not the sum 
mary judgment prop disposed of the controvers\ 
The issues as to the gas produced tween March 20 
1930, and the commencement of tl iction were sub 
mitted to a jury whicl irned a dict finding that 
the average price ol gas at tl 1 | ing that period 
wis 0445 pei 1000 cubic { t 

Phe Circuit Court o \pp Ss all 1 so fa is the 
verdict of the jury fi mark ie of the gas 


but the District Court had held that th plaintiff's claim 


tions. On that issue tl 5 5 ind remanded 


for a new trial 


hereupon the lessee fil 1 for summary 
judgment in its favor under Ru ». The motion was 
vranted and the court of appeals afl Certiorari was 
illowed and the Supreme Court r d the judgment 


ol the court below 


Mr. Justice JACKSON deli pinion of the 
Court. 
\s to the basis fo the 1 LO +} juden ‘ 


Nii Justice ] ACKSON SavVS 


Ir} defendant ask lmimat ment ecause if 
erred “ther xists 1 nable basis for dispute” tha 
during the period in iark price at 
ls and lid not exceed 3c p c.f. To sustait 
t Pos I f f] 7 Ss 7 , ) of facts and 
everal exhib I} plaintifis re I t] ground 
hat | 101 I leg NT I I 
f defendant’s papers. An plaintiffs’ couns 
inalyzed defendant's affidavits tht of testimony, 
riven by the wi s 1 pri asserted that all 
were interested tn . hos my was rejected 
m previous occa S l rdicts in tl 
sé ind setting for ff t’s ex é en trial 
of this character arisit ] s field, asserted 
his knowledge of the rket pri ind declared it 
to be more than 5c per m.c! acl 
It should he »bserved t t I mtroversy here 
turns on questions of valuatior I ynly issue relates 
to market price or value of plaintiffs’ gas at the time and 
plac f delivery. If I s been 1 image in the sense 
~ failure to p rke n there is no 
LUISE ~ action | | or I S } 
SCTISE there Saca I 
The opinion pro 5 Xam ind construe tl 
Oh 


summary judgm 


nt rule. In so doin 


introduced in support olf 


JAC KSON Ssummal S 
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I raudulent 
Thirteenth 


RECENT 


yu elo iave held 
I proof tend 
) ) 
of 3« 
k le coul 
| i d ie 
judgmen 
i | Cs] P. Bullis, to 


Iw elfth 
Anti-Peonage 


and 


Act 


Misrep sentation— The 


The 


Amendm«s ts 


[The Florida statute wl akes the obtaining of advance 
payments on a contract of employment fraudulently intending 
not to render the promised rvice, and making the failure to 
render the service, prima f evidence of fraudulent intent, 
offends against the Thirteent! id Fourteenth Amendments and 
is invalid. T he prima evidence provision is sO in- 
separably joined with the rest of the Act, both in legislative 
purpose and practical eff hat it cannot be regarded as 
separable. 

‘’ i] \ O 2; 64 Sup 
( KK we. a), 8.3 | ) J decided 
Apri 1U, I 

Florida ! ior to 

cul ) S vork inh 

na ho » | s I Statul ilso 
ake ba 1! ) ] r tor which 

ymen iS vidence ol 

tent to defra 

Q Po k , ) ! advan 
lO o do so in] i ( fraud, col 
ral to th | Ss arresl ind On tria 

he Cou ( H is fined 
S1TUU Se) ( fy) 
ja itt H applied 
) he ¢ ( co pP 1S Hi 
i110n a i s formed and 
lid not ki I represent 
\ uns ! natul I 
pro d is rights, and 
hat he 1d i iwvel 
| ( ( mstitutiona 
bert e § Court ol 
klo S cused, tl 
Ss } ( St ser 
] S ( oO I Pere 
Dp ) ho failure 
; is 7 
evi ( court and 
i] na Caus ol 
) i I i I ch ad 
failure ork iudulent in 
i d that with 
} S i section of the 
statu hi s inoperative. ‘The 
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argument on 1 appeal to the Court 


I he 


Supr hie 


opinion of the Court was delivered by M1 


| ISLI¢ JAC KSON In tl opening subdivision ol the 
8) | m, | said 
Dhes« sues ¢ ree from an_ historical background 
un } ie Florida legislation in question must be 


app! ised 


Phirteenth 


n 1865, declares that 


Amendment to the Federal Constitution 


shall no 


involuntary servitude 


vithin the United States and gives Congress 





nlore ticle by appropriate legislation. Congres 
m March 2 Sb enacted that all laws or usages ol an 
ite “by virtue of which any attempt shall hereafter be 
nade to establisl ntain, or enforce, directly or indirec 
the luntary o voluntary service or labor ol any 
persons as peons, in liquidation of any debt or obligation 
rv other re null and void, and denounced it is a 
crime to hold, arrest, or return a person to the condition 
f peonag Conere thus raised both a shield and a 
sword a n forced labor because of debt 
Th istorical background to which Mr. Justice 
JACKSON 1 red is then examined. Florida and 
\labama have passed similar statutes, intended to meet 
i ia ) t by i} conduct of those vl 
I aned Ol POM. a Prospective miployel on tly 
PyPOUISE t performing service, intending to get an 
a= wars } | 1 } 
advance i ent tor services to be rendered and intena 
ing also not to perform thie work Phe essence of such 
1 crime was th xistence of an intent to defraud by 


vetting money without working for it ima 


| he p? 
Act be 


proy sion Was incorporated into the 


cause of the difhculty of proving fraudulent intent. “The 
lecisions holding that provision unconstitutional and 
void, the amend nt of the state statutes in an attempt 
o meet the Supreme Court's decision and sull retain 
SO of the advantage of a presumption ol cuilt, were 
examined and analyzed 

lurning to an cxamination of the record, Mr. Justice 


J Ac KSON SAaVs 


What 1¢@ prisonel ictually did that constituted the crime 


innot be gleaned from the record The charge is cas 
n the 1 ( #f the statute and is largely a conclusion | 
ffords no information except that Pollock obtained $5 


rom a ¢ rp ration in connection with a Promise tO WOT 


hicl e failed to perform, and that his doing so was 
fraudule If the conclusion that the prisoner acted wit! 
ntent to defraud rests on facts and not on the prima fa 
vidence provisions of the statute, none are stated in the 
arrant or pp* ir in the record None were so set forth 
hat he could deny them He obtained the money on the 


and the warrant was not sought until 
Whether the 


than 39 


ith of October, 1942 


January 2, 1943 original advancement was 


what he represented or promised in 


»btaini t, whether he worked a time and quit, or whether 
neve eal rk at all are undisclosed About all tha 
ypears is that he obtained an advancement of $5 fron 

PI 

1 corporation and failed to keep his agreement to work 

rut He admitted those facts and the law purported to 


supply the element of intent He admitted the conclusion 
of guilt which the statute made prima facie thereon. He 
s fined $20 for each dollar of his debt, and in default of 
yvayment was required to atone for it by serving time at 
| 1 
the rate of less than 9¢ per day 
| ym ti vagueness olf the charges and the lack of 
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( tio to include le se x Sil rest civ dends we would indeed 

elax the ‘ I ot construc m which has obtained 

) e ol tions under the various Revenue Acts 

Th laxpa rargu d that the obligation was absolute 

ind binding during the taxable year, that it was reason 
, , hoe : Ma re rol ible to assume that but for the declaration at the begin 

\\ ; ing ol the year new supplementary contracts would 


have bee . | | o 1) } | t 
ot fay en made during the year, that at least in 


some cases funds already on deposit at the begimning 
of the year would have been withdrawn, and that even 
[axation—Deduction for Interest—Excess Interest _ aw asy one ' 
Dividends Paid by I! Insurance Company where ther is no power of withdrawal the origina 
Amounts which may be de { withheld by the taxpayer at Promise though conditional was one to pay “interest 
| . { sat nter ’ ; , } 
wn election do mn t ‘ erest,”’ even though paid lhese arguments were met principally upon the ground 
respect to an uncond nderlying obligation. : 
ot tailure ot prool 
| 
While nie! rf i ” hy il pro 
( ] 88 L. ed ; 
po ( mo i t rm I 
) ‘ [ a Week ermul lax Cou Its findings of tac id no 
\ Na »> beyond tl ) ) \nd it apparently not ask 
) » go Larther. | ) iil mf J / / 
( pra | ma D h cu mn 1 
) Mall yuTse yt I ) th ircu stance ruld ivi 
) » th findines o cl ild support least part ol Tr 
Ntracts med deduc But wore proot is needed than th 
f 1 pro ! 4 the policies 1 the contents of the stipul 
m. | sno pul Sh » dra nicrem tro Lac r to 
) ) 
ppt . 1 Liat That tum mi rests i ( 
, ) nel lax Cou \\ dily or. rse t decision of tl 
| If in l Cou | not in accordance 1 la 14 
S in S 0, 26 U.S.C. § | 1 (¢ | Woelmar / ( 
H 6, U.S. 164; D ( ) ") 
f us gy. \ ke our determu moon t 
eased 1 ' 
ul i aence is Olfered betore tl | 
| 1) 1h i Cou yu ( e could re ind ce ¢ ( 1 
S | ) ppropria f But no such situation is presen 
\cco e can reverse th judg nel ) ) on 
, ! :s yaSIS OL Lhe provisions ol policies an 
it i) I 
( . Y i he excess inter dividen 
nning oO ; 
rite nt n ming ol the Act as a matte 
) muni i 
f la 
X ic ‘ ° ‘ 
! R. ( - ) \y pro] t ! ot tac might ell bring uch pa 
| ( ) nied nts ( ! wv ol i cre i xamp i 
( Court i ling ra | \ s the M4818 O chi 
\ — y C : " conu { nel e mat Bu ch is not tl 
At least a part of the icval Issue presented In the Case 
I 1) dl ision , ! 
; may therefore be considered to be still open 
lo ts did not :; 
, The case was argued by Mr. John L. Grant for th 
Stutut l 
nsurance company, and by Mr. Chester T. Lane for the 
ene 
Commiussione! 
a ( Q I c 
| . \\ 


Selective Training and Service Act of 1940—De- 
marcation Between Civil and Military Jurisdictions 


Under this Act military jurisdiction over a selectee attaches 
has been “actually inducted” for training and service. 


when he 
“Actually inducted” is construed to be the point at which, after 
he has been found acceptable by the Army, and in obedience to 
his board’s orders, a selectee undergoes the ceremony or require- 


ments of admission which the War Department has prescribed. 
Billings \ Truesdell. et 88 L. ed. Adv. Ops. 573 
1 


R p 737: U. S. Law Week 4247 No. 215 


) 64 Sup. Ct 
2. decided March 27, 1944 


irgued February 


1) 
: Phi 1estlol considered in 


this case is whether 
ler civil jurisdiction or is subject 
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to trial DV a militar’ 
Training and Servi \ 
person s} ill ne trl 
martial in a ( 
person tds been i I 
service pres ibed T 
to trial by cour nartia 
the enactment of this A 
Billings claimed » b 
registered at his lo yoard 
erve in e A vy; bu 
lassified s 1-A Lhe Oa 
V«lS i mMISCICHLLIOUS y} 
appt l t il 


the local board to? 
his group and 
physical and mental ex 


examining officials his 
to the induction off 
ind told the othcers 

to turn himself over to 
Sadi 


thcials 


of the milit 


RECENT 


Of 


ly 
I ould n 
1-B and la 
claim it 
appealed. 1 
Il 
iis. | >) i 
nN all th ] 
iction in orde 
SS] When yrdered | 
} ? ] ) he jOll ( 
» | ] i nw yrtl \t 
I I nade clear to 
S 10 ) Ee report 
eIne ¢ 1 in Class 1-b 
S ind init 
l I} niiital 
j es 
( Le] i¢ purisaicuion 


I uard. He was 


wh 11) 


permitted, howevel »f ) i yrney 
retained to start ha t ) lings. Then a 
(Army othcer re id Billings the oat »f induction but | 
refused to take it. He idvised t fusal made no 
difference; that “You in the Army now He s 
ordered to submit to finger-prin yut refused ) 
obey Charges wel p! I i im tor v1 
disobedience of that ord 

Ir the i iring is ha 
and the District Cou é ind Billings to Arn 
custody, thus holding i biect to militai 
jurisdiction. The ¢ Cou yf Appea iffirmed 
holding that inductiot1 5 CO vhen tl ya 
was read to p itioner a I t it fe iS ll 
ducted into the Ari 

On certiorari the rsed by 1 
Suprem Court in an opinio \ Justice DOUGLA 
Lho igh it Was Col ded it B ] S Ss not ictuall 
inducted within tl ft ill Y Ol t tl Act wher 
ordered to report to tl ne ition, it Was con 
tended that from l | subiyect to at least 
i limited military jurisdi Articles of Wa 
Che opinion examines s contention but concludes that 
the selectee’s status 1s ) | \ of 1940, rathe: 
than bv the Articles of W I Co s conclusion on 
this question of const 5 1 as follows in t 
opinion 

\s pol 1 ( 320 U. S. 549 

52, the mobil ym prog! } Sele 

Sers System is me continuo 

process tor the sele I national service 

process in which CIV cen s perfo 
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iad been placed ul 


Th 


iimst his will Opinio! 
is ho doubt ol t powel ot Cong 
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is concluded is a Matter Ol COTS 
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fied th | prose m bD { 
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Another Jehovah’s Witness Case 


A municipal ordinance forbidding the sale of books and 
pamphlets without obtaining a license and paying a license fee 
is unenforcible against one who sells religious books and 
tracts, even though he does so as a business and obtains his sole 
income and living expenses thereby. 


Follett v. Town of McCormick, S. C 
64 Sup. Ct. Rep 1th, Dem 
decided 


Freedom of Worship 


88 l ed Ady 
aw Week 4254 
March 27, 


Ops. 588: 


February 11 


1944 

One Follett, a mber of Jehovah's Witnesses, was 
convicted of violating an ordinance of the town olf 
McCormick, South Carolina, which provided, among 
other things, that licenses should be exacted and paid 


town at the rate ol 
Follett 


Society as 


books in that 
$1.00 per day and $15.00 per year 
vy the Watch Bible & 
ordained minister of Jehovah God to preach the gospel 
kingdom Jesus He 
\f cCormick from 
distributing books and 
that | 


claimed 


by persons lling 


was certified 


Tract “an 


Towel 


f{ God's under Christ was a 


resident of where he went house to 


house had no other source ol 


the money thus 


offered — the 


than received from 
collects d He 
books for a 


he ‘offered to and did sell the 


Income 
that he merely 
“contribution” but there was evidence that 


books H« had no 


license and refused to obtain one At the close of the 


evidence, he moved for a directed verdict of not guilty 
freedom ol 
whicl 


Amendment makes applicable to the 


claiming that the ordinance restricted 


worship in violation of the First Amendment 


the Fourteenth 


] 


states. The motion was overruled and appellant found 


in the Mayor’s Court. The judgment 


was afhrmed by the 


guilty by a jury 


Circuit Court of General Sessions 


for McCormick County and by the Supreme Court of 
arolina. The case cam ippeal and the 


South ( up on 


judeme nt was reversed 


delivered by Mh) 
this 


The opinion ot the Court was 


Justice Doucias. It is said that the ordinance in 


case is in all material respects the same as that involved 
Murdock v. ania. Mi 


in Jones v. Opelika and Pennsyli 


Justice Dot GLAS Says 
The Supreme Court of South Carolina recognized those 
principles but listinguished the present case from the 
Vurdock and Opelika decisions It pointed out that the 


itinerant but was a resident of the 


here the canvassing took place, and that the principl 


ippellant was not an 


k decision was applicable only to itineran 
stated, moreover ! 


of books,’ 


preachers. It that appellant « irned 


living “by the sale that his “occupation was tha 


f selling books and not that of colporteur,” that the sales 


proven were more commercial than religious.” It con 


cluded that the “license was required for the selling ol 


books, not for the spreading of religion 


Phe Opinion declares that it had been pointed oul 


in the Murdock case that the distinction between 
religious’ activity and “purely commercial” activity 
would at times be vital in determining the constitu 


license taxes, but it is said that the Court 


tionality of 


need not determine here “‘by what tests the existence 


0] 
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of a ‘religion’ or the ‘fi exercis reolt in the con ve enforced agai! Jehovah's Witness 
stitutional sense may be ascertained measured be enforced again end 
, lealings th 1 ox other matter I 
cause the Supreme Coun i South ( olina had con 
ceded that the book in question religious book ‘ e e 
and that its publication ind distribution comes within 
the words “exercise of religiot is in the Constitu Not only must the urt, if is to be « ( 
} lissen tion ot a nion. rel ‘ : 
tion. It is accordingly declared that a llant’s assertion » dissemination OF all Opinion Hgiou 
, immunity, but, even in the fie yf 
that he was preaching the gos ng from hous 
' A plication ) present € sion alr I 
}, ‘ > ino the ST th no } } 
to house presenting 9 ) e kingdom 1 ctivities by citizens earn their br 
printed form must be accepted ar that the matter propriety, be denominated an exercis 
stands in different form from tha f a merchant who preaching or s g religious tracts. ( 
Se Ils books ona stand ron tl innot Sa tha yn ictivity 1s the exer 
‘ \ ; he other i I} materials for jud LiStin 
I I ust JOUG S say 
On this point Mr. Justice DOUGLAS says: awe he tin, Ail oe tate al are 
The question is therefore a nar It is whether those who devote their lives to the healince of the 3; 
flat license tax as apy I ivelihoo e nursing of the disabled ) b e S 
is an evangelist or p1 constitu nd economik nditions, and to a ) I 
ynal ybjects, that their respective callings mn 
* . . living by pursuing them, are, for ! 
religion Such a belief, however il none 
But if thi S applied to one held, does not title believers to I t 
who preaches the Gos] the judgment to the cost of government, which i 
below must be reve1 | f see how such a tax privilege of pursuing their callings 
loses its constitutional fi he acted from those prol ibition or interference 
wt fine the ] or toy nd 
who connn Lem S¢ ) wn an 
; Mr. Justice Reep filed a concurring on, in whi 
spread their re o1ou aoor or on the 
he declared that his views on the cons ona 
treet 
| ! } 
ordinances of th type under cons 
> > - 
OUL al lengetl th O pelt} case ali 
This does no g lertaking 1u remain unchanged and are not it 
subsidized The exemption fro cense tax of a : : 
: announced in this case by the Co H pul 
preacher who preache rT parisnone! » listens does not 
er i Pe 
mean that either is free fro ll finar yurdens of gov C10 as follow 
ernment, including tax nco property We said As I see no difference in spect | 
is much in the M } eM: ae But to bet in nerant distributor and 
sav that they like other citizens subject to general one gene! neighborhood or betwe I ho is 
taxation does not mean that tl i required to pay part time and another who is active s time 
1 tax for the exercise of that whi First Amendment s no occasion for me to state again \ ready rejectec 
has made a high cons nal pr i majority of the Court. Conse I 
’ +} 
conclusion reached in the present ca 
\ separate opinion of Mr. Just ROBERTS, My) I 
Justice FRANKFURTER an Mr. Justi JACKSON was Mr. Justice Murpny also concurred in t uilin 
filed, in which it is said that the resent decision ex Opinion 
' ; , + " 
tends the rule announce in Jo? v. Opelika and Che cas is argued by Mr. Ha i. 5 
urdochk FP § 7 that di } 
Murdock vy. Penr ’ that “the ordinance in for Follett and by Mr. J. Fred Buzha Mr. J 
question does not emt v the 1 ras of First Amend , 
| 1005 Nproy vOl mena D Griffith fon own of McCor 
ment, a law ‘prohibit xercise’ of religion 
that th ordinance 1s not I iti hat it lay 
a tax on the pursuit of occupat 5 hich rsons 
earn their living in the I M yrmick, that 1 
does not single out persons purs viven occupa 
tion and exempt others, that i onerous burde1 S MM RIES 
on the occupation of appellant, | ind is clea U rA\ 


distinguishable from. that 
Press C 


referred to, 


{merican 


We cannot ignore what this 
First Amendment grants immu 
exercise of religion it mu st equall 
o those ho spt ik and D 
hat the Amend s 

uuched in the 
freedom of spee ’ ; ‘ . 

ve The Amendme $s pro 
I Kae ms n bu S r¢ QD 


Interstate Commerce Act—Charges for Railroad 


Service in Industrial Plants—Power of Interstate 
nvolves. If th Commerce Commission 
taxation to th The Ur ed States af { ( 


similar exempti 
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( idges in i Interstate 

mn Con S10 
The Commissio1 1 proceeding known as 
Parte 104 to inves ictices rendered by inter 
ite carriers lus ints and terminals It 
ncluded that tl rvice should nd at the 
yint whe h revented from performing 
its ordinary opera nience any further service 
the nature, desires o f the plant How 
I then made lealing with particular 
irriers Dut ite! il ppiementa Investigation 
ered the suspensi fl supplements whereby 
carrier proposed t minate charges for spotting 
xsht cars at the do f factories in the industrial 
int in the instant ca he Commission based its 
r upo i find! rftormance ot spotting 
. ic ithout char an unlawful preference, 
because a departure f 1 tariffs, in violation of 
6 (7 »f the Interst ( I ! Act Phe District 
Court, hoy ver iC railroad’s yntention that 
n order cannot | SUD] ted merely by the circum 
tances existing at the pla n question, but must turn 


litions existing there with 


On a cOmparis n I 

ynditions at competi plants It held further that 
iS It appe ared that sir ir service is rendered to many 
ther plants, the Cor ssion’s order ould compel 
liscrimination agal! inufacturer here, contrary 
o §§ 2 and 3(]1 

The Supreme Cour ersed the judgment in an 
ypinion by the Cure! CI The opinion empha 
sizes that the issue 1 1 is not whether there had 

en a preference o I ination under §§ 2 and 3 (1) 

simp! 1t1or 6 (7 Violation of the 

itter having | 1 s deemed irrelevant 
hat like violatio itio lu 0 practical 
onsiderations 1it remedial action by the 
( IMISSIOT 

| Case iS al Mr. Allen Crenshaw tor the 
United States a [r. ] \. Smith for the Rail 
vad and by Mr. | B for Staley Manu 


Longshoremen’s & Harbor Workers’ Compensation Act 
—Inapplicable to Master or Member of a Crew 
or a Vessel 


\ iM ’ RX | \ Ops. 606 
64 Sup. Ct. Rep S iw Week 4252 No. 362 
sued Februar ). decided March 27, 1944 

Certiorari to revi yn from the Third Circuit 
(.ourt yI \ppea ! n the question whether a 
ir¢g in 1S n pensation under the Long 
shoremen’s and Ha Workers Compensation Act 
yr injuries rec upstan bar pulled out and 

uck him ont nd caused him to fall. The 
decision turns o1 employee was a ~“maste! 
ox member of a cre‘ eSst If so, he is not en 

ed ti )! S ) he exclusion olf 
May. 1944 . 
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persons so defined from coverage of the Act by § 2 (3) 


and § 3(a) (1). 


he Deputy Commissioner held the employee to be a 
“master or member of a crew” 
The 
tained the award but the Circuit Court of Appeals r 


harbor worker and not a 


ind awarded compensation District Court sus 
versed. On certiorari the Supreme Court affirmed thx 
decision of the Circuit Court in an opinion by M1) 


Justice DoucLas. The employee was engaged as a boat 


man on a barge afloat on navigable waters. The barg« 
had no motive power and was moved either by towing 
or by winding up of a cable with a capstan operated by 
hand. The barge was a documented vessel which neve 
went to sea, but was confined to waters within a radius 
of thirty miles of Philadephia. At the time of the injury 
the employee was the sole person aboard or employed 
on the barge. He had no duties as to handling cargo and 
no shore duties. Upon these and other detailed facts as 
to his status, the Court concludes that the employee is 
not a harbor worker but a member of a crew or vessel 
In reaching this conclusion the Court gives full recogni 
tion to the established rule that the findings of the Com 
missioner are generally conclusive. Where an error of 
law is committed, however, the courts will not allow the 
Commissioner's ruling to stand. Upon the record the 
Court differentiates this case from South Chicago Coal 

Dock Co. v. Bassett, 


only by a 


809 U.S. 251, and concludes that 


distorted definition of the word “crew” as 


used in the Act could the employee be restricted to th 
remedy afforded by it and excluded from recovery unde1 


the Jones Act or be barred from relief in admiralty 


Mr. Justice Roperts concurred in the result. 

The case was argued by Mr. Assistant Attorney Gen 
Shea for Norton and by Mr. Samuel B 
baugh, Jr., for Warner Company, and by Mr 
National Marine 


Association, as amicus curiat 


Forten 
Abraham 


Engineers Beneficial 


eral 


E. Freedman for 


Taxation—Stamp Tax—Securities and Real Property 


Transferred on Bank Consolidation 


U. §. v. Seattle-First National Bank, 88 L. ed. Adv 
Ops. 593; 64 Sup. Ct. Rep 713; U. S. Law Week 4236 
No. 267, argued February 7 and 8, 1944, decided 


March 27, 1944). 


In 1935 the directors of Spokane and Eastern Trust 
Company, a state bank, entered into an agreement with 
the directors of First National Bank of Seattle providing 
for the consolidation of the two banks under the charte: 
of the latter and under the title of Seattle 
First National Bank. 


ipproved by the stockholders of both banks and by the 


corporate 
The consolidation agreement was 
Comptroller of the Currency in compliance with th 
National Banking Act 


The state bank owned securities 


Section 3 of the 
54a) 


and real property which were part ol its corporate assets 


provisions olf 


I 
(12 U.S. C. See 


and also held securities in trust, the legal title to which 
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s imi iS ) il ind in 
’ \ l ] 
iVious oO ( ri \ I aul Ss 
passe oO Sea i¢ | st N ) 4 tl ) 
msolidation and ) I | 1 Oo! 
| 
slgnmel Do D rchased 
I 
ind iiflx d i ) ) ) no 
Insist } ) ) mn taxad 
{ . \ { 
iT) 5 ol l S I . SU ) 
etund of ymoul 8 § 1S yugh 


eld lat I trans Dp 
iron ix b eason o ) ! X1S 
ing Stamp t ou ) nie 

ich take pla yt] nd tha 
no i vas pavaDl l Stat Sin 
! re Vas no de d I ‘ | 


The Supreme Court in op I tten bv Mi 


Justice \iurRPHY, ifirms t ( l ( recision ind 
holds tnat t pl Ss I rel ed ) 
tbove 1s effecti ) 
curities from tax even ! nta ’ 
of the directors and sto 
out the consolidation ut the N Ba ng Act 
NI) Justice Mit RPHY ) ! ) ions ot S 
tion 3 of the National Banku Act iding the prov 
sion that upon such ns ights and wu 
terests of each bank 1 sp pert sha 
bye deemed to be tral ) I tin 
solidated national ban} ; tho inv d 
or other transfer, de I occu 
ylely and automatically f S nm 3 of tl 
National Banking A chanism hb 
which the trans of s le effective. A 
» the tax ¢ i ! ) i! pl pe 
owned by the state banl \I pus \ rePHY holds 
ince the realtv was not on | sted in t 
consolidated issociatiol , ' .? dd d 
trument or writing at Itv cannot be sat 
to have bye n “cold” , oe ; 
chasers” within the ordina ining of those terms. no 
Stamp tax thereon was 
rhe case was argued Mr. A L.. Graves fo 
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seatt First Nationa R | Valentir 


Brookes for the United § 


Where 
Material Changes Occur Pending Appeal 


Practice—Appeals—Disposition of Case 
I. Metcalfe i R 
Law Week 4306 No. 436, are 1 March 10, decides 


April 10, 1944 
\ Wage and Hour Administrator of the Departmen 


of Labor brought sui nd 17 t Fair Labor 
Standards Act and LD ( i judgm 
, 

iains n ) n organi 
in Loutstana sti 9 - gents 
npolovees, attorneys a ) i 

ya n its behalf fro mn 1 Dis r 
(1 


SUPREME 


DECISIONS 


COURT 


l was Ing he corpora SOLV 
ind al t10Nn iS id to Ca tl ral 
, , , 
on ne vero | ne cas na D ) 0 i 
I l tha | ) i party res nad S 
Court is powerless to render effective judg in tl 
i ate prov ling w pending bet 
ul f th 
it I Ji il i Cll Oy s 
) nto s i t i 
Phe Curr Just lelivered 
Supreme Court H nts Oo lat ip 
, ' 
la | ) LDILIS hat the case has b ) Sim 


n I d me t! ( Sul I 
ici l I } I | ( } 
re nd s ippellat view | 
d I i d b ss | I h ic I 
Supreme Co icated the judg ( ) 
\ ils and 1 the cause to LD ( 
, ‘ ' 
) il \ rator tft ik 
for for nt of the judgmen 
t sub r} late if 
) ( ) i if) i 


approp 
P] 
Che case was argued by Mr. Douglas Maggs fo 


ind by Mr. Frank S. No ‘ 


Interstate Commerce Act—Scope of Act in Relation 


to Interstate Carriers by Water 


12: 64 Sup. Ct 
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REVIEW OF RECENT SUPREME COURT DECISIONS 


y lin authority as to all service in interstate commerce b« 
Justice tween points in Minnesota. It was claimed that this 


ction withdrew the intermediate points from issue and 








B n 7 B ( S i irew the contesting parties off guard so that they had 
8 L. ed. Adv. O Sup. (¢ Rep. 776; U. § in inadequate opportunity to be heard on the matters 
) Week 4287 N ied March 1 and 2 ultimately decided. On the record, the Court refuses to 
cided April 3, 1944 sustain this contention. It is emphasized that the Com 
In this case, Bosto oat ¢ had int mission had power on the facts to include authority ton 
ned in the Cori . to he Comiunission vreater service than had been requested ind emphasis 
wed | he S ( No. 384 Bostoi is placed upon the fact that in issuing any certificate 
(Lo pany l I arbor of Boston 1 the character in question the Commission is vested 
| lassachusetts, conte vas aggrieved by the vith power to attach reasonable terms, conditions, and 
| Co ission’s ord ( ind it was allows limitations to the exercise of the privileges granted in 
ervel n the D ( hat cas cluding terms, conditions, and limitations as to the ex 
On appea Su ( nan opinion by M1 tension of the route or routes of the carrie. 
stice BLA ww Boat has no in The case was argued by Mr. Amos M. Mathews for 
st in the ( } liti suff nt to take a separat the Railroad, by Mr. Nelson homas for the U. S., by 
eal to the Su] ( \lr. Perry R. Moore for Cornelius W. Styer, and by Mi 
lhe cases were argu Mr. Robert S. Erskine fon Fred W. Putnam for Glendenning Motorways, Inc 
( nell Ce npany a Vir. ( rles S. Bolster for the 
t 7 rt > ( 
5 ae by ne “s rere — Government Contracts—Action for Damages 
he Govern Ir. Christop! Heckmat Resulting from Right of Government to Prevent 
: Nia . \ ( \ ito! Irie Delays 
United § > v. Blair, 88 L. ed. Adv Ops 765; 64 
ieee ; : ee ae = Sup. Ct. Rep. 820 [ S. Law Week 4297. (No. 75 
nterstate Commerce Act—Certificate Authorizing ‘ 
Motor Carriers to Operate—Power of Interstate irgued February |, decided April 10, 1944) . 
Commerce Commission to Impose Conditions This is an action brought against the government by a 
Chi 1 Saint P Mf; / () tha Railwe niractol to 1 VO! damages claimed to have been 
( 88 L. ed. Adv. Ops sullered in consequence of the failure of the govern 
64 Sup. ( Rep. § S. Law Week 429] No ment to compel another contract or to perform othe 
82 aroued M Q April 10, 19 work on the same building, which had to be performed 
\ppellants, fi , eratine in Minnesota and prior to the performance of the contract on suit. ‘The 
North Dakota ree-judge federal action was brought against the government because ol 
ourt to set aside I) ite Commerce the failure to compel performance of or terminate th 
Commission ¢ ority to a motor other contract or prevent its performance by others 
rier of goods it to r) ipplication Phe Court of Claims gave judgment against the gov 
»vered routes a ndfather rights” were ernment for $130,911.98 Certiorari was granted and thx 
isserted under § P I] of the Inte Supreme Court refused the judgment as to all thereol 
ate Commerce A ites as to which author except a single item, $9,790.27, that being the amount 
vas sought un 06 (a) and 207 (a) of the due by the original contractor lor marble and soapstone 
Act. being based public con furnished him for the work 
nien ind ( ” granted he opinion of the Court was delivered by M) 
ights as to bo istrict ¢ tained the Justice Murpeny. He thought that since there was on the 
Commission’s 0 sset complaint on the contract no express undertaking by the government to 
.erits. On di S Court aflirmed prevent prejudicial delay by other contractors, ther 
sn opinion \f IACKSO could be no recovery for damages yesulting from delay 
Che opini of the contention that which prevented completion within the expected or the 
e findings nce. and the contracted period. 
ynclusion is 1 District Court rightly Mr. Justice FRANKFURTER dissented in part. He says 
leclined to substitu or the Commission’s \ Go nment contract should be interpreted as are 
‘udgment on tl contracts tween individuals, with a view to ascertain 
‘ re ar ing the intention of the parties and to give it effect a¢ 
Uhe oe a ss the Com cordingly, if that can be done consistently with the terms 
nission yn its find 1 tor service had power to of the nstrument 
iuthorize sé to points not asked for Mr. Justice Roperts joined in this dissent 
by the applicant. | nt accepted t rrant but Ihe case was argued by Mr. Assistant Attorney Gen 
ympeting ra mn ined against it, basing ral Shea for the United States and by Mr. H. Cecil 
elr contentio1 that pplicant had Kilpatrick and Mr. Richard S. Doyle for Algernon 
i | 11S lra ng request [ol Blan 
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I. V. Soong, and an \ppendix Pr 
f the United Nation 


Press. 1944. Pp. xii 


ernment, Cortez 


of Oklahoma 
volume Is a symposium 01 rathe 
essays assembled in support of the 
of future international relationships 
should be, contained within a forn 
\s such this book takes its pl 
known volumes by W 
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wil r€ and indeed 
ila of world federa 
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[vor Jennings, A 
York: Macmillan 


Co 1940) and by Oscar Newfang, VW 1 Federatior 
New York Barnes and Nobl 1939 ind also the 
recent essay of Arnold Brecht, Eu 1 Fede 
The Democratic Alternative (Harva Law R 
Vol. 55, February, 1942, page 561 

The essays collected by Mr. Ew and 


forthright. ‘The broad argument tl 


be welcomed by the many thought 


have come to the conclusion that 


world form a ind 


1erein presented w 


ful Americans who 


[he states of th 


community protection and ad 
vancement of the common interests of their peo 
require effective organizatio1 } yMmMuUuNiIty 
states.”"! 
The outstanding feature of this edition of a dozen o1 


more essays is the 


assural 


to be the 


coming 


structure of world gove 


ederation is 


Dhis 


rnhment 


conclusion has been reached by the assertion page 59 
that “World order may secured iI ither of tw 
ways. The first is through tl] stablist nt ol Pax 
Romana, the peact Ol t} conquero The sc ynd 
method by which a p f ) i e ac ved is 
that of federatism 

It lay indeed b l (nat R i i SO 
of peace for some centuries current b 
distant border wartar ind it is » tr bat, at ti 
United States, Great Britain and Russia should mak 
it valid, binding and lasting treaty for a rid tedera 
tion, into which other countries a! nvited » entel 
by a persuasive voice, reminis { mn mce us 


Rooseve { who counst 





spe ik soitiv but irry ys . 
may bring to an acl u " 
ot permanent peace 
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Professor Brecht does 1 iSSUI 
| holarly 1 ner ae eee 2 Bas 
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he propounds standards tor az I 

' The first post ilate i 
of some 200 experts, including Profess 
eleased to the newspapers on M 97 
New York / pag ~ Mi 
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ious understanding 


etween nations 
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lhe Democratic A 


equirements which he Suggests a | { 
Ihe coordinating 1S! ) 
eing, assume the nature of a supersta I 
superstructure endowed w th universal egT y 
I and | League of Nations sho 
elorm should Db comp shed separat l 
Phe published volume on | 
reasoned briet for a definite conclusion. | author 
OWEVE!I do not in these essavs seem tot ) D1 
yf obtain pear cept through o \ l 
iD ed Federatior I Pax Ro I we 
deem illus ry ind dang rous I irKeé 
Balanc f Po 1 Freedo ! Entangling 
\lliances here ( la S j ralgi . 3 at! 
Lescri De’ is Collaboratuon The § P liat 
hich x plains tha The d iO} | 
SVSLE ) rhnat 4 iw depends u 
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Nothing can now be believed 
Spapecl Truth it { become 
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who never looks into a ne 


d than | » reads them 
i cabinet member unde 
r promoted ind supported 
ich aimed 1 ir barbs at Wasl 
is. His attack on the Sedition 
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EDITORIALS 


Post-War Cooperation of the 
Nations for Peace and Law 


{ 
views OT mbDers OF the Associa i l 
{ S entrusted t JUrISGICTIOI 


The Law Reviews and the Lawyers 


expel 


HIS issue contains for the second time our 
: | ne 


the Current Law Magazines.” A 


T 


reature, Practising Lawyer’s Guide 


mental 
Droader co\ 


erage Signalizes the new department, Dut there remain 





many periodicals and a great quantity of useful material 
which could not as yet be included, within our limited 
space. 

[he selection and preparation of the material for this} 


‘ ' 1 } ] 
department have as a by-product a heartening realization 


i { ' 1 
the perhaps surprising extent to which, despite ail war- 
time obstacles, the diminished faculties of law and the 


j ' ; r 1 ' ' 
reduced student staffs, in virtually every state, have Kep 





Srna ¢ cael ] rit lick 
ntiringly a tasks gt developing and publishing 
P 
articies mal est ulllity to the ra Sing lawyers OTF 
the whole country 
To these men of the law schools, say that any at 
t { «| dil —_ ] ~ | . 
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7 1 7 1 1 { e 
scholarship, and their devotion ce < the pro 
P 
ression ol! i ess than comme ite triDute to th 


wortn Of what they are continuing ¢t ao. All tnat 1s tak i 


\ 
law teacher 


ing piace is most encouraging as t 


1 1 1 ’ ‘ 
Vlll De inspirited to GO when our nye men 


me hom 
trom the wars 
We planned 


marly in the 


1 1 
and instituted this new department 





t also gives the means oF revealing é fession the 
, , 
quality and spirit of what is st g g oF the law 
} : 
schools throughout the land 
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Nominees 


NOTICE OF ELECTION OF STATE DELEGATES IN 1944 


dance with Article V, Section 5, of the Constitution, the tollow 


tor the office of State Delegat elected in 1944 for a 


olf the 1944 Annual Meeting, and for 


to be regula 


vacancies as indicated: 


Petition Published 


l AN MARI BiRMINGI MIARCH 
I SAN FRANCIS \PRII 
\ Los ANGEL \PRII 
CORE! WILMING1 FEBRUARY 
Fe I LAMPA MARCH 
| 1: Scot \PRU 
(,; I Bosros \PE 
I KANSAS ( FEBRUARY 
\\ rHNE? (GREAT FA \PRI 
B. GERHAI SANTA Ft \PRII 
LOW Rocky Mo \PRIUI 
(>. NIL b ARG \PRII 
lyEF L.ANCA MARCH 
} Cx MBIA May 
\IEMPH \PRII 
HI It Hous \PRII 
( TA BARRI \PRII 
B. Ga RICHM \PRII 
ON MIILWA \PRII 
1946 Annual Meet 
Q adjournment of 1944 Annual Meeting 
Annual Meeting 
Association members in good inding in the above jurisdictions. I 


Board of Elections at the \merica 


Headquarters of the 


00 P. M. on Friday, June 2, 1944, except in the case of Hawai and 
irned by June 30, 1944 
nees for the ofhce in only one state, namely, California, and that 
ailed to make any nominatior In these and all other jurisdic 
standing accredited to the voter's jurisdiction by writing in the 
X in the square opposite 
FOR THe CurRRENT YEAR Witt Recrive BALLots AS THEY ARE THI 


RE ENTITLED TO VorTt 

ange in address, may no ceive a ballot for the jurisdiction to which 
» receive a ballot, they are requ sted to write promptly to the Associa 
arded 
ylis 1 pears below. 


BOARD OF ELECTIONS 


Epwarp T. FaircHitp 


Chairman 
WILLIAM P. MaAcCracken, JR 
LAURENT K. VARNUM 
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SOUTH CAROLINA 
To the Board of Election 
] 


mer } y ) no 


Thi undersig 


Douglas McKay, of Columbia 


the ofhce of State D oa y! 
from the State of South Carolit 
he elected In 1944 ror i Vacan 
the term <piring it ¢ 1d je 


1945 Anr ’ Nii 
B. Allston Moo \ 
R. Young, Charles W. W I ( 


Ofhice of War In mati 


HI ‘ar Info 
the United States G 


has issue d 


a cordial invitatior 


Libraries of the Inns of Co 

the Law Soci to \ 
Lib iry hicl as stab 
{ts i sp cw i rete. } 
The invitation modestly states tl 
is a “utilitv’” or “austerity ibr 
but that the increasinel\ , 
collection contains basi rir 
data explanatory of a phas 
American life. and 1 nt dat 
othet subjects nib rc} d y 


United States. It is stated that 


effort 1s being made to s 
rapid transmittal of at least a s 
cop\ ot a ide rane \ 
periodt ils books ! ) 


Ihe library is esse1 


librar\ ind books iT 


rom it except unde S 
imstances. Th 1ding 0 
located on the gre 1d f ) R 
Gro nor Square, and 

) a.m. to 6 p.m. 7 

I ] va ress 

ry ipp . 

Gray’s Inn 

Pla ‘ | ) 
kd ird Maut 

irchite to s 

yuilding of So S {; 
Inn, and vy ha é 
view in the libra Witl 
book provide 1 l 
Masters of the Bet 
bers of the Hall a nvited 

a ents ‘ suggest S \ 
ing to in S po 


NOMINATING PETITION 


Frederick H. Horlbeck \I 
lhomas P. Stone George L. Buist Winter Charlies B Elliott i 
Whaley, Lionel K. Legg ( ist 
Mouzon, of Cha 


LONDON LETTER 


rporatil screen, which fo Ihe idea of pro i Ok 


jc 


inately escaped destruction when ymments and su 


of the building was burnt me. Not only d 


ments and Pet sl ym) the 
he Members of H 


apa! 


part Ol b 


R OTH l be extended beyond 
former boundaries, and onfidence in mat st 
wcupy t remaining space on tl tion, but it has 
) I side I th square pre VIOUS ) ODtLALINING 
) ng the old pal yf the Libra Ss pal Col S I 
I is and othe idminis I 5 sno 
ifices O e Inn will be o ther 5s lin lo 1 
na too I} Library buildi seen to D ve! 
s intended ill fall the 10 hat r sma 
? sicle ) he Square ind ntroauce lb 
yn the first floor ith sto 0 idopted ( 
l yasemel The Common Roo [ Maut s 
be immediately below the Libra ) old Sq I il 
yn the ground floor. B ones a Oo rations of NN S In 
ynting the Library windows kno 
I ntrance tot building 
caiaiella dal annie i Mies Inner Temple 


son measul ippea ) n 2 ) 
d buildit us ich ha I ) TLS 
stroved x that I in Oks ( r 
vided ' s upon ¥ 
ur steps. and two s yalconi I 
) first floo ndows. T! ) e. Sul v 
Co yn Root » tl S yf d bo t in 
Ha l sen uses 
porary 3 nd 1 ey jorary ] s hous 
l restored and l U l \ f o 
R 1S in sO iss roo | Be Walk ) \ 
S Francis Bacon t Ir Ii 
S ) ron s pedes is ) 0 
ylaced in it ner positio lace on Fe 7 } uM 
zrass plot in the centre of the Squat Lord Simon High Chan 
I sto be a rch 1 of Great B B 
ami s abo ading fro S t Inner ] a 
Square to G Inn Lar dH s. I r\ 
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LONDON LETTER 


of the brary nd iS at seat of 


learning. He then declared the 
led yy mm nota of ti library open. 

Niblett Hall 
the address, and the temporary 
Justi Lord Po Lord premises of 


Lords of Ap Ordina spected by those 


1 was served in the 


the Library were in 


prese¢ nt 


Middle Temple 


mittees of the Sench of the 
Temple have met from time 
considet the 


the 


th, to time to plans tor 


ition of Inn and the re 
irts of Just ilso.§~=30- building of destroyed premises alte) 


Che Treasut wel t] ar. Thei 


sufhciently advanced to 


proposals are not 
Warrant a 
them 


statement concerning 


: n then it it is believed that it is the inten 
Lord ( , mse! t1o!1 » preserve 


Phe 


whi h 


of the Inn 


new buildings 


appearance 
1Si01 nteriors of the 
Ist De rected, however, will prob 
7S I re ibly be on much more modern lines 
Lie ol » te ind provided 


may be 


with lifts, so that the 


woors used as 


prot 


chambe rs 


Hitherto these 
Mi mM 


residential pum 


T ighe floors have been let to 


at vers of the Inn for 


ofhcially announced from 
Palace, on the 17th 
1944, Her Majesty 
fi I he Queen had consented to become 
Middl 


custom [ol 


ingh im 


that 
Mast the Bench of the 
It has 


{ol 


the 
Members ol the 


Sast R Va I aml to he 


he en 


Benchers 
Court 


became i 


made 
Inns of 

Mary 
Inn. It 


special celebration 


rious 
iN On ] ntl (Queen 
1 b t Bencher of Lincoln’s 

ts S H pected that any 


| yra ¢ l tio ] ark the 


yecasion of the Queen's 
‘ |! to the Bench, owing to difficulties 
nd " SS it »\ 1€@ Wal but it is n yped 
returns tuni 


Her Majesty to 


revived activities of 


Oppo! 
iv occur for 
in the 


Inn with 


me associate d 


W hic h she has 


9Tracious 


Supreme Court 

0oks ports sts—t The Supreme Court of Judicature 
Bill, 
ymmoplet st H troduced in the House of 
1944 


ind finer Lil lb ult t into effect those 


whi h was In 


Con 


nendment 
mons 
20th sets out to 
recommenda 
Committec¢ 
by Sir Ralph Wedg 


to the 


propose d D\ the 
ers ied ft t some resiaedad ovel 


wild radians m that wood, which recently reported 


, aS tar as possible the 


Lord Chancellor on the subject ol 
the 


l.ondon, to which reference was made 


trial of divorce actions outside 


in a former London Letter. It may 


be remembered that the suggestion 


made by that Committe was, inte? 


iia, that more judges should be 


Bill is 


passed with that object in view. As 


ippointed, and ‘this being 


the law now stands the maximum 


number of puisne judges of the High 
Court is twenty-nine. (At the present 
twenty-six) 


moment there are only 


By puisne judges is meant the High 


Court Judges, excluding the Lord 
Chief Justice, the President of th 
Probate Divorce and Admiralty 
Division, and, of course, the Lords 


Justices ol 


Appeal. On the occu 


rence of a vacancy among thos 


Judges who are attached to the King’s 
Bench Division, the vacancy cannot 


inl 


number falls below seven 


filled 


from both Houses of Parliament, rep 


ess the 


teen, be without an address 


resenting that the state of business 


in that Division requires it to be 


filled. On the occurrence of a vacan 
cy in the Probate, Divorce and Ad 
miralty Division, the vacancy cannot 
be filled without an address from 
both Houses unless the number of 


puisne judges in that Division is less 


than three. In the Chancery Division 


i vacancy cannot be filled if the num 
ber of puisne judges is five unless 
the Lord Chancellor, with the con 


currence of the Treasury, is satisfied 


that the state of business in that 


Division requires that it should be 


filled. The effect of these provisions 


is that when a vacancy occurs the 


state of business in each Division 


must be 


considers d se paratt ly. 
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HERI s eported Oh OF E SOI s and Sailors’ Civil Reli ld that tl oldall 

decision yt Con ) P l I sta ) ae | proceedaiIngs ) ( is suspend dd | 
4 Culbertson of O holdis nd without compliance witl I that the judge was O ( es I 
that service of summons I! livo statutes of the state prescribing the vith the Army and 
suit at the home of the parents o for filing and the requisites O of the California itution p 
soldier where he had _ lived. aft tion for continuance in the stat iding the eligibi b a 
parating from his wife ynstitut the proceedings are pending fice of profit und t ta 
leaving a copy at his usual p 1 state court. It is so held by the inv person holdi icra 
esidence within the req Supreme Court of lowa ffiice under the I did 
ot tl tit Th sold 5 In a case decided by the Sup I ppl 
resident of Ohio wil ( rt of Geo in applicaton . An order o Var P 10 
a nts’ ho oO ' | bh t} V1 to set side i B a d mitin ) dp 
ourt held that } ) au I I lec obtained | the | on of gasolun 
place soldiers in any diff nt ind in the same court. It appeared ercentage of noi 
Or fron rt] persons ind yn the face of tl record that th nuild be sold by s tations ) 
wnized that he di no se his | i e was void for lack ol jurisdi yt pustily the less isin ) 
esidence in Ohio | joining ¢ tion On this ground the suprem ent and un ition 
army. This decision seems to be co yurt held that the application of tl of his filling sta 
trarv to a recent decision by Jud sband, who was in military servi provision of the | ti th 
Hlunsicker of Akron » Sta the wife’s proceeding, was ssc the right to t ninat ind 

In the case before Judge Hunsic} properly denied. In reaching thi cancel if the use o pr ses a 
thre soldiet had been served b t yncl s10n t] court Doll ted uit ) ind rasoiine tf ind S 
sheriff in California and as a i that a person in military service is station = Is proh | ited o 
ot fact had “ 1ived tl ss I il tit d to a Sta‘ is a matter ot lay stricted DY Oo ntal tho 
service of summons by enterin inless it appears by relevant eviden ity he Supren Cou f New 
ippearance in the Ohi yurt it the soldier's right to prosecut York, Appellate Division, Second D« 
filing his plea. In these c1 stan yr defend is not materially impaired partment, held tha this laus 
the judg held that t () ) oO t uit that he need not afhrmativel elated to possibl ( tru 
could not obtain } sdictior nt ww that it is. and th ourt has ons and nottoat iting 
there was persona S¢ rT t ! sdi tion to il suc} ing I volun ot pusines ! SS 
oldie within the State of Ohio is h helieves tl} pustice yt t iS nd fturther that t Ss no such 

Fight French citi 5 sidin lemands, either by wav of obtainu tilure of consid i ) § to \ 1S¢ 
Paris, France mad ind executed idence from either party or fror he lessee from t ) ito ») par 
i powel ot ittorney ppointin iT It ecord its If nt 
ittorney-in-fact to represent and act Phe Sup e Court of t] LU nites IT} Supreme Co f Ne York 
for them with respect to their 1 States has decided that by the §S Queens County t tl 
terests in a decedent tate | tly Traini ind Service Act yrovisions of tl SOIdI I Sal 
idministered in the Surrogate’s Congress has not authorized “judici ors’ Civil Relic Act may not be 
Court in Nassau County, New York eview of the propriety of a board's ipplied to relie\ ( fro r} 
Che court held that the death of or issification gn a criminal prosec recessity of 11 p nt ol 
of the principals did not revoke tl tion for willful violation of an order obligations that inless the 
power of attorney and that ev lirecting registrant to report for ourt is of opini yased on prool 
though th principals were n the last step in the selection process.’ that his ability 1 mply with the 
resident alien enemies, they were er \ superior court judge in Cal terms of his oblig has been ma 
titled to representation through tl nia during his tenure in_ ofh rially affected b no mili 
ittorney in fact and that he might iccepted a reserve officer’s commis tary § ice. The yurt further hel 
appear and be heard, toget! witl sion in the United States Army Air that so far as \ ures are con 
an attorne’\ designate 1 by the A lier Corps and reported for active duty cerned federal s supersede 
Property Custodian for which he was compe nsated at a similar state lav inde) \rticle VI 

A member of the armed forces ma rate in excess of $500 per annum of the federal ¢ stitution and are 
apply for stay of proceedings unde The Supreme Court of California yinding on stat yurts 
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TAX NOTES 


come, in lieu of the statutory deduc 

ylifica ions for interest, taxes, charitable 

mal contributions, etc. Those whos« 

s and incomes exceed $5,000 will be al 

Dial j y»wed an optional deduction of $500 

ot ta | ixpayers whose actual deductions 

O K( 1 these standard amounts may 

yUrces claim the benefit of their actual de 
not ductions by listing them in detail 

| from d Phe present withholding 

n this tables will be changed so that the tax 


» file a withheld on wages and salaries up to 
t fu $5,000 will be substantially equiva 
mt lent to the actual final tax lability 
st his The new withholding rates will go 
ndents. into effect January 1, 1945. 
is ta Ir] Committee announced that 
k fo plan will be made applicable to 
payel eturns to be filed March 15, 1945, 
d, tl yr the year 1944. Generally, the plan 
ome does not change the number of tax 
thho ers or the revenue yield, although 
hose n many instances the tax is cithe 
in somewhat larger or smaller than 
S iabilities computed under the cu 
ego nt law. 
10 Although not strictly part of a 
simplification” program, two othe 
ler proposals have been agreed upon 1n 
committee. One would extend until 
s plan January 15, the date for final amend 
W ment of declarations by calenda 
ear taxpayers. The other would 
ix will tllow the dependency credit for any 
rma person whose chief support is fur 
d ® nished by the taxpayer, irrespectiv 
nol ta ol capability of self-support 


rl 


Jurisdiction of Circuit Courts 
to Reverse Decisions of Tax Court 


ix 
ption of In the landmark case of Dobson \ 
a single ( (Sup. Ct. Dec. 20, 1943; 30 
$500 \.B.A.]. 94, Feb. 1944) , the Suprem 
em] Court deliberately narrowed the 
ion fo scope of the Circuit Courts’ jurisdic 
yn with respect to decisions of the 
i Tax Court. The court there held 
d to an that the Circuit Court had no powei 
yf in to reverse a Tax Court decision in 
yivinge the taxability of damages 
recovered by a purchaser on account 
f- " of a transaction in which he had 
Roed reviously sustained a deductible 
ss ss. Lhe issue, it was stated was on 


ol “tax accounting,” not of “law 


and as such was not reviewable 

Subsequently, in decisions two 
weeks apart, the Supreme Court al 
and contracted 


Dobson 


ternately enlarge d 
cle ( ision 


Dobse nl 


the scope of the 


First, in a rehearing of the 


case (Feb. 14, 1944 0 A.B.A J lol, 
March, 1944), it indicated that the 
question of “sale or exchange” unde) 


the capital gain statute mav be one 


of fact, and therefore not reviewabl 
Phen, in Security Flour Mills Co. \ 
Com’r, (Feb. 28, 1944, 30 A.B.A.] 
214, April, 1944), it sustained a re 


} 


versal of the Tax Court on the ques 


tion of whether deductions could be 
anticipated in order “to clearly reflect 
IL.R.C. § 45. 


it Courts seem equally 


income” unde 
Phe Circu 


uncertain as to the application of the 


Dobson rule in the shadowy borde1 
land between “fact” and “law lax 
Court decisions have been afhrmed 
on the authority of that case in 
Hunter v. Com’r, C.C.A. 5, Feb. 18, 
1944 (payments under forfeited op 
tion) ; Repplre r Coal Co. v. Ce 

C.C.A. 3, Feb. 19, 1944 capital \ 
expense, and net income for per 
centage depletion Medical lyis 
Hospital v. Com’r, C.C.A, 5, March 


7 1944 (unreasonable accumula 
tions); and Helvering v. Meredith 
C.C.A. 8, March 11, 1944 (insurance 


annuity combinations) lax Court 


decisions have been reverse d, despit 


the Dobson case in Smith v. Com’) 
C.C.A. 3, Feb. 2, 1944 (violation olf 
rule against perpetuities) ; Symith v. 
Helvering, Ct. Ap. DA Feb. 14 
1944 (stock worthlessness Central 
Nat'l Bank of Cleveland v. Com’r, 
C.C.A. 6, Feb. 16, 1944 (ownership ol 
trust corpus); and Mahaffey \ 
Helvering, C.C.A: 8, Feb. 15, 1944 
gift of corpus or income) 

It seems an ironical fact that the 
Supreme Court, in attempting to 
foreclos« appeal litigation, has 


opened a new field of controversy, in 
which it will probably be called upon 
Coe 316) 
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ELMER EPHRAIM ELLSWORTH 


should take precedenc h 
After cramming tor a k on 
issues, he went stun ping h B 
Her lon throuel t} cou! 

in support of e Li t k 

the latter part t Octo 

his afhanced that I} , t of 
winter will decide whether | 

a law ! sold ! 0] i 
for-naught After tl 

knuckled down to his law’ book 
passed his examinations an t i 


al lawve) if last 
quickly developed 
and Ellsworth was de <( 


ry C. Whitney as 


ina squire of the age of chiv 

\t th Sam tim FE ]lsy ») 
himself with charac ! 

to an effort to reorgal radically tl 
Illinois militia. He ifte 
prehensive reform bill | ius 1S 
expressed. it I want to do 

favor before I i f 


pal ment As he pu if I want tl 
New York firemen for there are n 
) effective men in the countr' 

d none with whom I can do gs 
ich idding ominously, ‘““They ai 
ping on a volcano at Washingtor 
ind I want men who can go in 
i fight now His most sanguine 
PES re realized for within a few 
ivS a full regin nt was recruited 
known as the New York Fire Zouav 
~ which he was chosen colon 
Within 12 days of his departure from 


rk 


with 


he starte¢ 
his I 

the pi 
he 


Washington to New Ye 
back to the ( 


send-off 


aplla 


given 


command led DV t colo 


| boy colonel, was a memorabl 
mn Five thousand firemen escort 
to the steamer. En route th 

presented with a flag by Laura 


Keene, who four years later was 


outstal 


eve? Das - 1 
: On May 7 tl regiment was swo 
but was ultimate ; 
nto service in the presence of I 
small margin in the § # 
In and his son Tad. On May 
| ~ Q 
On February Virginia seced from the union an 
ik 4 eee ee , 
started tor the na 35 i I Federal forces. including Ellsworth’s 
1] 
Worse ho acco ‘ ymmand, immediately crossed th 
oma Se ' f 
charge 1 WIth a ta isu ) . 
“i : Potomac and ccupied Alexandria 
( lity r his pr n 
sponsibilt - deg. In the last hours betore his regime 
coln had in mind to « 1 Sp ' } } } 
was § In motion, this araent youtn 
bureau wherein his 1 venius f i go 
apparently ad a premonition ot fis 
military organiza yuld 
: ’ : . ipproaching fate I his DELO ( 
lized Lhe yoalous\ tall offi _ , 
; parents he wrote 
the regular Army \\ 5 | 
1 ’ Wha I ! pen 
Hav observed ilway SCO ' P] 
MISO rT l is en ved in t 
any eflectis scl orn tla retro? performam wred du 
the overthrow of tl powel it nkin ver 1 probab 
t ' ’ 1 1 + 
however in obstac It } s ot ton ) id the occurre 
he's er ak 
time. on the advice 'e ral B p I perfes con 
pt what rmy tortun I 
ner—then leader o Ken k ihkdinnt H n } 
State Guard, and destined to « fal sp vill have 
lot with the Cont deracy il d is ¢ purpose n I ot Oo! like 
My darl nd love rents 
mandant of Fort Donelson, to cap fy dar P 
Oo db (,0d | yrotect and I 
ulate to Grant's ultimatum of I 
T ) 
] aes. ee 
t I immediate S ; 
conditional ind ia lo a company officer who observed 
r ler’ liswortl cented on 1 1 
ee Ellsworth ae ice’ metas him silent and musing, he observed 
se in the recular — 
a a / phe rah \rn = I was thinking in which clothes I 
11; tenant of ft} t Dracoons 
second l1eutenan | ls ] 10% shall dic Se] cting from his trunk 


Immediately after Presi S new uniform, he added, “If I am 
call for volunteers, Ellsworth threw shot tomorrow—and I have a pre 
up his commission an nt to New sentiment that my blood is immedi 
York with the intention of raisit i itely required by the country—it is 


I shall dic 


) 


Al 


marching 


Ellswo 


rth 


X indria Was 


flag floating ove! 


a nan 


recess 
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sud 
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JUNIOR BAR NOTES 


May God 


is beyond all earthly 


give you the 


hich powel 


Sincerely 


your friend in <¢ 


iffliction 
A. Lincon 
\ profound demonstration of 


rv na 


Sol 
an impressive tribute of 
espect were everywhere paid to the 


mains of the glorious youth as they 


were borne 


north to the 
of Mechanicsville 


th requiem ol 


little village 

Phis excerpt from 
George W. Demers 
Troy, New York, will 


this odyssey of a young 


pronounced at 
fittingly close 
brave \ 


oung warrior 


consolation 


ommon 


narrow and silent is thy tent The 


ereen mantle of thy mother earth shal 
thec 


enwrap instead of the robe ol 


victory. Thy nodding plume shall be 


the 
shall 


reveille Thy bugle 


branches of 
I he 


morning 


vw bent weeping 
willow 


ths 


robin sound for 


thee 


| 
i¢ swe 


shall be t 
oriole \ll 
ol Heaven's dome 


bed 


But 


note 


song ol the 


night lone the watch-fires 


shall burn above thy 


whence no alarm shall rouse thee 


there be some lives great and 


glorious, which are accomplished in 


i few short hours, and such was thine 
Grand was thy mission: grandly thou 
hast fulfilled it Thy hle was mortal 


thy fame is immortality 
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thees and comn no! 
ra organizations I the 
i\ nroad ot l ce on 
nbershi ) iniza 
ions. On yt ti ks o h 
tional « im ] yr Ba 
1S Veal ha i ng ) 
iCalicics | ( i ( i 
vious irs H caus 
f the way in 01 
11m) If) pra ( i ike 
» the jobs I call of 
unt ili Iona 
hairmat imes P. |] s has 
il] l S I | k 1) i 
ymplet S I ind o 
rs 
How il ( Ch Roc k 
\rkal sas is 1! lirman 
Committe I itement 
f tl La I his has no 
b ni Kerr ¢ R Sa\ 
I Salisbury is ip] intea 
orth Carolina stat nan to fill 
i¢ Vacancy crea resignia 
n ol ( il H i ing ol 
ileig! no Payne 
LAY 9 Ve 


By HUBERT D. HENRY 


Secretary, Junior Bar Conference 


Karr, of Seattle, has been appointed 
Washington State chairman, succeed- 
ing John N 
Arthur M 
is succeeded Oscar 1 


Rupp, now 1n servic 
Columbus 
Martin as 
James H. Kil 


Sebastian, of 


Ohio state chairman. 


bourne of Billings, has been ap 
pointed Montana state chairman to 
succeed Edward Dussault. W. | 
rnigan, Jr., of Little Rock, has 
succeeded Blake Downie as Arkansas 
state chairman. Francis Donotrio 
if Phoenix, is the new Arizona stat 


chairman, filling the vacancy created 


by the resignation of Edwin Beau 
champ Massachusetts state chair 
in George ( Abernathy has 
resigned and is now devoting his 
val talent to the use of the Navy 


His successor has not been appointe d 


The military services are not ove1 
woking the executive council, and 
Third Circuit Councl Membei 
Paul TI. Huckin has resigned and 
entered service His successor is 


ow be Ing S¢ lected by the Council. 


The Junior Bar Conference has 


been sponsoring for over a year state 


affic court conferences The Na 
tional Safety Council and the Auto 
otive Safety Foundation, state and 
al bar organizations, official on 


ganizations and civic groups have 
joined in these conferences in an 
effort to bring about in all states 
and communities improvements in 


the administration of courts 
Three of 
portant conferences were held during 
March. The 
was held at 


\labama 


sirmingham on 


trying 


trafhc cases these im 


conterence 
March 7, the 


held in 


Georgia 
Atlanta on 
conterence was 


March 10, the 
South Carolina conference was held 


! and 


in Columbia on March 22 Phe 
latter was one of the best attended 
conferences held to date. On April 
27, in Phoenix, the Arizona Trafh 
Court Conference was held. Many 
additional conferences will be held 
during the months of May, June, 
July and August. The Trafhc Court 
Committee is working with bar asso 
ciation leaders in all states in an 


effort to have at least one conferenc« 


in every state before the end of the 
vear. States planning such con 
ferences in the near future are: New 
Mexico, Wyoming, Texas, lowa 


Massachusetts, Rhode 
Island, Vermont, New York, Nevada 
North Ohio, Maryland 
Northern California, Southern Cali 


Kentucky, Okla 


Connecticut, 
Carolina, 
fornia, 


I hnnessee, 


) ) 





homa,  \ 


Hampshire Idaho, Mo ina, Wa 
mvton, Minnesota, an I 1} i \ 
though mu 1 th ( » 
COMLCTCHCES TS Chu ) ! work ) 


the secretary olf th 
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intensive masterf handling of 
corporatior taxes This p-to-the 


minute manva neips yo 





company s tax position 





gives you leads on specific problems 
helps you double-check your con 
sions against experience of a nat 
ally known authority with staff of 
associates exceptionally qualified 
lego! and accounting practice 
2,200 pages packed with vita fact 
and interpretations; principles culled from thousands 
ef cerporation tax cases, rulings, decisions; ove 


picture to enable you to view tax 


status from eve 
angle and arrive at correct minimum 


Twe-book 
unit : $1 5 


Examine a copy—write now to: 


THE RONALD PRESS COMPANY 
15 East 26th Street New York 10, N.Y. 
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Trafic Court Committee 


rcrence 


James r Economos, who is able to 
S har leaders In most ol the states 
wior to the conterence, assisting 


1m in setting them up, regional rep 


sentatives of the National Satety 
Council, Harvey Booth, secretary of 
e Trathc Court Comuinittee of thi 
National Safety Council, and No 
man Damon, vice president of the 


\utomotive Safety Foundation, who 


ittend these conferences, address 
them, lead panel discussions and 
issist in other ways with the pro 
cram, the real success of the con 
rences is due to the work of the 
yar leaders and state and local of 
ficials These men have the respon 


sibility of getting meeting places, 
| | 
spe iKerTs, ana 


sending invitations to 


enforcement and prose 


the judge s 
cuting officials who are invited to the 


The 


loc al 


conterences. participation of 


busy state and officials is evi 


dence of the importance of this pro 
eram in safety work in the various 
states. Circuit Judge Orie L. Phi 


Judicial Ad 


\merican 


chairman of the 


ministration Section of the 


Bar Association, has announced that 
in all future conferences this Section 
ill be a CO-SPpOnso! with the organ 
izations above named. ‘The Judicial 
\dministration Section has given 
real support to the Trathe Court 
Program of the Junior Bar Confle1 
ence as an important part of th 


(American Bar Association’s program 
to improve the administration ol 
PUSTICE 

National Procedural Reform D1 
rector John S Howland, of Des 
Moines, and his associate directors, 


are working very hard to complet 


is much of the Procedural Reform 
Survey as possible before the annual 
VII ol 
the survey is now being printed and 


VI 


way lo 


meeting in September. Part 


will be distributed shortly. Part 


Survey s well on its 


ot the 


completion 
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TAX NOTES 
Continued 


Many times to ck 


micrits are Open to | i 1 
Husband-Wife Partnerships 


The commonly used device of 


husband-wife partnership to redu 
the husband’s surtax bracket receive 
a severe setback in Francis | lowe 


. £A No. 49 L] husband, tl 
controlling stockholder of a man 
facturing corporation inster! 
part of his stock to his wife in cor 


templation of the liquidation of tl 


f | 


corporation and ot the formation 


Dh 


| 


coul 


a limited partnershiy 


held that the conte nplatea partne 
ship negatived a “gift” of the stock 
and then found that partnershiy 
had no real existence because (1) 


) 


formed to save axes, é th 


Was 

husband continued to manage th 
business, (3) non ipital was in 
troduced, (4) the nature of the busi 
ness remained the same, (5) the wil 
contributed no services (6 th 
husband dre W ho Salary tol his sery 
ices, and (7) the wife used incom 


fol purchases “usually assumed by 


husband for the welfare of his 

family.’ It was therefore held that 

the husband was taxable upon the 

entire income of the business. 
Excess Profits Tax 

Iwo recent Tax Court decisions 

have been rendered against the tax 


payer in cases involving invested 
capital. In Butter-N Baking Co., 
) ee No. 54, the taxpay collected 
fire insurance which it used for re 


placement of its damaged property. 


Lhe 


realized but 


prese nted 
The 


ude this gain it 


insurance proceet 
unrecognized galn. 
court refused to incl 


“accumulated earnings and profits’ 


1 





ors 
Proh 

the 
ment 
ies | 
light 


the 1 


Wicil 
ith" 


1) pre 





lO! the purpose | the Investec 
capital creait Sim tnat term, as 
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The American Bar Association Journal takes pleasure in offering to its readers 
a new and revised edition of 


Reginald Heber Smith 

This attractive pamphlet describes a system of law office organization 
which, Mr. Smith says, “has been in actual operation for twenty years and | 
has worked reasonably well.” He lists the following benefits: “(1) The elimi- 
nation of waste has saved thousands of dollars, and a dollar saved is a dollar 
of added income. (2) The attorneys have been able to produce the best work 
of which they were inherently capable. (3) Morale and esprit de corps have 
been kept at a high pitch because the men believe the rules of the system are 
fair; indeed they have made the rules themselves. (4) That nightmare of part- 
nerships—how to divide the profits justly among the partners—has been 
dispelled. That problem has always tended to be a disruptive force in partner- 
ship life; but no partner has ever left us to join any other firm. (5) Cost Control 
has enabled us to handle at a moderate profit a great many small cases which 
otherwise we should have handled at a loss or perhaps not at all. (6) We have 
been enabled to grow from a small group of men to a somewhat larger group.” 

An appendix of forms is included. 
Price 50c 
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To serve your clients and your Civilian Defense agencies 
aes you should have the 


CIVILIAN DEFENSE MANUAL 


ON 
LEGAL ASPECTS OF CIVILIAN PROTECTION 


Prepared under the auspices of the Special Committee on Civilian Defense of the 


AMERICAN BAR ASSOCIATION 
for the 

UNITED STATES OFFICE OF CIVILIAN DEFENSE 

| 





Summary of Contents 
CIVILIAN DEFENSE MANUAL 1. The Organization of Civilian Defense 
on Il. The Relation of Military Authority to Civilian Defense 
Ill. Liability Problems 
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° eye : V. Source Material 
Civilian Protection 
OCD Publicat No.2701 





A. Executive Orders of the President of the United 
States 
B. OCD Regulatiors and Administrative Orders 
N ©) C. Acts of Congress relating to civilian protection 
D. Public Proclamations of Military Commanders 
E. Model Legislation 
1. State Emergency War Powers Act 
2. Civilian Defense 
3. Air Raid Precautions 
4. Defense Mobilization 


5. Health and Sanitation Areas 
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7. Acceptance and Use of Federal Grants and 
Loans 





tion 

9. Etc., etc. 

F. Table of Cases 
G. Index 


8. Ordinance for Civilian Defense Organiza- 


problems. 


The 240 pages of the Manual provide the guiding statutes, regulations, and court decisions, 
as well as the source material necessary for the lawyer concerned with Civilian Protection 





As long as the supply lasts this Manual will be supplied to members of the American Bar 


Association without charge upon application to the Association's Headquarters, 1140 North 
Dearborn Street, Chicago 10, Illinois, accompanied by 15c to cover the costs of handling, 
packaging and mailing. 
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Always consult Corpus Juris Secundum 


tind a 1,800 page complete restatement of all 


the subject based on all of the cases from | 658 to 


THE AMERICAN LAW BOOK COMPANY 


272 Flatbush Avenue Extension 



































